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NOTES. 


W E find it necessary to repeat that publications intended for 
the Editor of this Review should be sent to him in London, 
at 13 Old Square, Lincoln’s Inn, and not fo Oxford. 


When may a person be fairly charged, either morally or legally, 
with ‘evading’ the liability to death duties ? 

This is an inquiry which at the present moment constantly 
occupies the mind and occasionally distresses the conscience of 
persons who dread that the incidence of estate duty and succession 
duty may lead to the impoverishment of their children. 

The moral question may be answered decisively and offhand. 
The legal and the moral duty in this instance precisely coincide. 
No Englishman is ever held bound, either by himself or by his 
neighbours, to pay a penny more of income tax than the Income 
Tax Acts as construed by the Courts impose upon him. The same 
principle applies to death duties. No man is morally bound to 
pay a penny of estate duty or of succession duty which is not 
legally due from him under the statutes by which these taxes 
are imposed. 

When, then, may a man be treated by the law Courts as 
attempting to evade liability to death duties ? 

This is the question to which Sims v. The Registrar of Probates 
[1900] A. C. 323, gives something like an answer. 

The case was decided, it is true, under an Australian Act, but 
the considerations on which it turns are of general application. 

‘Everybody agrees,’ say the Privy Council, ‘that the word 
[evade] is capable of being used in two senses, one which suggests 
underhand dealing, and another which means nothing more than 
the intentional avoidance of something disagreeable’ (ibid. p. 334), 
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and the general conclusion drawn by the Privy Council appears 
to be that ‘evasion’ in the legal sense, i.e. in the sense in which 
it may render an attempt to escape liability to death duties void, 
implies some underhand dealing or the existence of some sham 
transaction, such as an apparent gift by dA to B, under which 
A does not in reality part at all with the property which he in 
form gives away. What is at any rate perfectly clear is that, even 


under an enactment more stringent than the English statutes © 


which impose death duties, a man cannot be held to evade the 
law simply because he makes a perfectly honest and real gift of 
his property with the avowed motive of saving his children from 
the payment of death duties on his decease. In this matter the 
words of Lindley L.J. in Yorkshire Wagon Co. v. Maclure (1882), 
a1 Ch. D. 318, C. A., are still full of instruction. ‘There is always 
an ambiguity about the expression “evading an Act of Parliament.” 
In one sense you cannot evade an Act of Parliament; that is to 
say, the Court is bound so to construe every Act of Parliament as 
to take care that that which is really prohibited may be held void. 
On the other hand, you may avoid doing that which is prohibited 
by the Act of Parliament, and you may do something else equally 
advantageous to you which is not prohibited by the Act of Parlia- 
ment.’ Evasion, in short, in the sense in which it is legally or 
morally culpable, implies dishonesty. 





The Attorney-General v. Merthyr Tydfid Union [1900] 1 Ch. 516, 
69 L. J. Ch. 299, C. A., has a singular interest for persons versed in 
the comparative study of institutions. 

The case exhibits, on the one hand, the fundamental difference 
between English and foreign ideas as to the functions of the 
ordinary courts. The judgment of the Court of Appeal has, in 
effect, determined a matter of high policy. We may be certain 
that on the continent, and especially in France, the ordinary judges 
would have deemed that the sort of question raised in the Aféorney- 
General v. Merthyr Tydfil Union lay outside their jurisdiction ; it 
would have been determined either by the direct action of the 
executive or by administrative tribunals, which, though in France, 
at least, they have now developed into real courts, have a distinctly 
official character. 

The case shows, on the other hand, a tendency of modern legis- 
lation to introduce into England administrative arrangements 
which have an affinity to the droit administratif of France; the 
power of the Local Government Board to sanction payments made 
by the guardians in relief of the poor, even though made unlaw- 
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fully, may be practically expedient, but it is alien to the strictly 
legal spirit of English constitutionalism. It increases the disere- 
tionary power of the administration, whilst it diminishes the legal 
authority of the Courts. 





The Lord Chief Justice in his recent discourse on advocacy told 
us that when he was at the bar, he once went before Lord Westbury 
with an armful of authorities to support his argument, whereupon 
Lord Westbury said, ‘Mr. Russell, before you cite those cases, have 
you made quite sure that the facts in them are the same as those of 
the present case? You will probably find, if you examine them 
closely, that most of them are irrelevant.’ This is advice which 
may be commended to the profession generally, which ‘runs at 
large, as O. W. Holmes, sen., would say. It would have saved 
much citation of authorities, for instance, in Burchell v. Wilde 
({1g00] 1 Ch. 551, 69 L.J. Ch. 314, C.A), if the facts there, in 
particular the terms of the dissolution agreement, had been attended 
to. By that agreement, as expressed in the award, the clients’ 
business and papers were to be divided, some going to the Burchells 
and some to the Wildes, and the goodwill so far as it was an inci- 
dent of the possession of the papers was also to be divided between 
them—not to be sold, This was the scheme of the dissolution. 
The name of the old firm was one of the assets—the partners were 
tenants in common of it—and the obvious inference of intention— 
coinciding with the legal result in the absence of agreement—was 
that each set of partners were to be entitled to use it. Given these 
conclusions, the case resolved itself into nothing more than one of 
fact, viz. whether the defendants Burchell, Wilde & Co., were using 
the name in such a way as to expose the plaintiffs, Burchells & Co., 
to liability or risk of liability. In this respect people must not be 
too particular. Nearly everybody is liable to the inconvenience of 
being mistaken for some one else. 





X § Co., the proprietors of a circulating library, circulate copies 
of a book, which, unknown to them, contains a libel on 4 ; they are 
prima facie publishers of a libel, and, if they cannot show that their 
ignorance was free from negligence, they are liable to 4 in damages : 
Vizetelly v. Mudie’s Select Library [1900] 2 Q. B. 170, C. A. 

There is nothing, be it noted, in this case which really conflicts 
with Emmens v. Pottle (1885), 16 Q. B. D. 354. That case establishes 
that a newsagent who sells a newspaper in the ordinary course of 
his trade is prima facie the publisher of any libel contained therein, 
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though without his knowledge, but ceases to be the publisher of the 
libel and therefore escapes from liability if he can show not only 
his ignorance of the newspaper containing or being likely to con- 
tain a libel, but also that this ignorance did not arise from his own 
negligence. Jizetelly v. Mudie’s Select Library, Ltd., determines that 
the owners of a circulating library are prima facie the publishers of 
any libel contained in a book circulated by them, and remain liable 
for publication unless they can show that they did not know that 
the book contained a libel, that they had no reason to know of the 
libel, and that their ignorance was not due to their own negligence. 
The defendants, in short, in Vizetel/y v. Mudie’s Select Library were held 
responsible just because they did not show the existence of the 
circumstances which in Hmmens vy. Pott/e freed the defendant from 
liability for publication. 

The decision may be well defended on grounds of expediency. 
There is no principle on the maintenance of which the comfort of 
private life more certainly depends than the rule that every person 
who sells or gives away a written or printed copy of a libel is prima 
facie its publisher, and liable in damages to the person libelled. 





X owes A £125. Under a mistaken belief that a payment of £75 
made in reality by Y has been made by X, 4 brings an action 
against X for £50, and credits him with the payment of £75 on 
account. X pays the £50 and receives from 4 a receipt for the 
whole £125. X is well aware of 4’s mistake. That Xhas no moral 
right to the £75 is clear, but has 4 a legal right to get back his 
money? Most lawyers would, we take it, before the judgment of 
Kennedy J. in Ward vy. Wallis [1900] 1 Q. B. 675, 69 L. J.Q. B. 423, 
have answered, on the authority of Marriot v. Hampton (1797) 7 
T. R. 269, 4 R. R. 439, and Hamlet v. Richardson (1833), 9 Bing. 644, 
35 R. R. 650, that 4 must put up with his loss, for that money paid, 


or in effect paid under compulsion of legal process, is even, though — 


paid under a mistake, irrecoverable. Kennedy J., however, gives 
judgment that 4 is entitled to the £75, and this on the broad ground 
that no man shall be allowed to profit by his own dishonesty. We 
incline to the opinion that Kennedy J. is right, and that in this 
instance, as in many others, the rules of law and the dictates of 
morality coincide. It is, however, possible that if Ward v. Wallis 
comes before the Court of Appeal, the Court may hold that, desirable 
though it be to discourage breaches of good faith, it is on public 
grounds inexpedient to extend the equitable exceptions to the rule 
in Marriot v. Hampton. 
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Lawyers in their professional orgies are believed to drink to the 
health of the man who makes his own will. It would be quite as 
appropriate—more so—if they drank to the health of the legislature, 
for do not the crude enactments of that body give rise to a litigation 
more perennial and profitable than any which comes from what 
the country solicitor called the ‘ oleograph’ will. The Directors’ 
Liability Act, 1890, promised exceptionally well in this way. Its 
policy was dubious, its drafting inartistic, its subject-matter one 
which comes home to men’s ‘ business and bosoms, but despite 
these natural advantages the Act disappointed expectation. There 
was not a recorded decision on it for ten years. It has seemed as 
if the mere putting up of the statutory scarecrow has been enough 
to frighten the birds of prey. Lately, however, there has been 
quite a little crop of cases on the Act proving it not altogether a dead 
letter. There has been Greenwood v. The Leather Wheel Co. [1900] 
1 Ch. 420, 69 L. J. Ch. 131, warning directors that they are bound 
to exercise reasonable diligence in ascertaining that the contents 
of a prospectus are truthful; Drincglier v. Wood [1899] 1 Ch. 393, 
68 L. J. Ch. 181, conveying a further warning that a director who 
knows that a prospectus is being issued and refrains from inquiry 
as to its contents is liable for misstatements ; and lastly Thomson v. 
Clanmorris [1900] 1 Ch. 718, 69 L.J. Ch. 337, C. A., deciding that 
an action under the Act for compensation is not barred after two 
years under the Civil Procedure Act, 1833, as an action for 
a ‘penalty damages or a sum of money given to the party grieved 
by any statute now or hereafter to be in force.’ This is just as well, 
because it is often some time before shareholders awake to the fact 
that they have been defrauded. But why did the draftsman of the 
Act talk of ‘compensation’ instead of damages? was it to differentiate 
the action from the common law action of deceit? Yet in substance 
is the action anything else? was not the raison d’étre of the Act to 
restore the law as declared by the Court of Appeal in Derry v. Peek? 





A lien on a member's shares for debts owing by him to the 
company is a perfectly legitimate condition of membership. But it 
is one thing to have taken shares in full view of a clause in 
a company’s articles conferring such a lien and another to have 
shares, which were free when taken, saddled by a retrospective 
resolution of the shareholders with a lien in respect of debts 
contracted by the member with the company before the date 
of the resolution. It seems, however, from A//en vy. Gold Reefs of 
West Africa [1900] 1 Ch. 656, 69 L. J. Ch. 266, C. A., that this rather 
startling proceeding is within the competency of shareholders under 
s. 50 of the Companies Act, and this though the member is dead at 
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the date of the resolution and the shares saddled with the lien were 
shares allotted to him as the company’s vendor. The alterability 
of articles is a risk with which members of a company must 
always reckon, and the above case emphasizes the risk. True, 
a company cannot break its contracts by altering its articles, but it 
may do something very like it by making its contracts subject to 
revocable articles. An ordinary shareholder may find, for instance, 
preference shares created in front of him (Andrews v. Gas Meter Co, 
[1897] 1 Ch. 361, 66 L. J. Ch. 246, C.A.); a preference shareholder 
may find himself docked of half his interest by an all round 
reduction of capital (Bannatyne v. Direct Spanish Cable Co., 34 Ch. D. 
287, 56 L. J. Ch. 107); a retiring member of a building society may 
find that a sum of money he was counting on has been given 
a different destination by new rules (Pepe v. City § Suburban Building 
Society [1893] 2 Ch. 311, 62 L.J. Ch. 501). These are incidents of 
the Joint Stock Company system and a majority control. The 
imposition of a retrospective lien is eiusdem generis, Lord Justice 
Romer playfully suggested a clause in this form: ‘Caution! 
Remember the power of the company by altering its articles 
to extend its lien.’ If such a note is, as the Lord Justice thought, 
unnecessary in articles, shareholders should certainly make a mental 
memorandum of the contingency. 








The right of the public with regard to a highway is, as every 
lawyer knows, to pass and repass along it—Dovaston v. Payne (1795) 
2 H. Bl. 527, 3 R. R. 527—and though highways are dedicated 
prima facie for the purpose of passage, things may be done upon 
them which go a little further than mere passing, which are 
recognized as a reasonable and usual mode of using a highway: 
Harrison v. Duke of Rutland [1893] 1 Q. B. 142. Thus a man may sit 
down for a time to rest himself by the side of the road, or may 
make a sketch from a highway without running the risk of being 
treated as a trespasser. But one must never lose sight of the 
fundamental principle that a highway can legally be used only in 
a reasonable and usual manner, and for its ordinary purposes. 
Hence if A passes again and again up and down a highway which 
crosses J’s land for the purpose of watching ’s racehorses whilst 
in training, and reporting their performances to a newspaper, 
A exceeds the ordinary and reasonable uses of the road. Hickman 
v. Maisey [1900] 1 Q. B. 752, 69 L. J. Q. B. 511, C. A. This we 
venture to say is good sense, as indeed are most of the rules of 
common law as applied by the Courts. No one ought to be 
allowed to use a highway in order to play the part of a spy. 
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An English Court of Bankruptcy has no jurisdiction to adjudge 
bankrupt any ‘debtor’ who is not in strictness a ‘debtor subject to 
the English Bankruptey Act.’ 

This is the principle, and it is a clearly sound one, to be deduced 
from In re Pearson [1892] 2 Q.B. 263 and Fx parte Blain (1879) 
12 Ch. Div. 522, but, as applied by our Courts, it considerably 
restricts their bankruptcy jurisdiction in respect of foreigners. 

X, an alien, is resident out of England and carries on business 
there without himself coming to England. He has assets in 
England, he contracts debts there, he executes out of England 
an assignment of his property for the benefit of all his creditors. 
He is clearly from one point of view. an English trader, but our 
Courts have no jurisdiction to make him bankrupt. Ju re A. B. 
§ Co. [1gco] 1 Q. B. 541, 69 L.J.Q.B. 375, C. A. Hence the 
general result follows that an alien not domiciled in England 
cannot be made bankrupt here unless he commits an act of bank- 
ruptey in England, and it must be added that it is far easier to 
enumerate the circumstances under which a foreign debtor is not 
a debtor subject to the English bankruptcy law than to determine 
positively the conditions which render him subject to our bank- 
ruptey law. The leaning, in short, of English judges clearly is 
against rather than in favour of the extension of bankruptcy 
jurisdiction over foreigners (see especially [1900] 1 Q. B. p. 544, 
judgment of Lindley M.R.). 





It seems a sound principle (though not universally admitted, as 
appears elsewhere in this number) that the publication in a newspaper 
of an article containing scurrilous personal abuse of a judge with 
reference to his conduct as a judge, in a judicial proceeding which. 
has terminated, is a contempt of Court punishable by the Court 
on summary process—Jeg. v. Gray [1900] 2 Q. B. 36, 69 L. J. Q. B. 
502—and this principle must from time to time be enforced. Stiil 
those who value most highly the summary, and of necessity 
indefinite and arbitrary, power of the Courts to enforce their 
authority, and therefore to protect the course of justice by summary 
procedure, may regret that the right of committing for contempt, just 
because of its high value, should be exercised in any but cases of 
the clearest necessity ; and Reg. v. Gray suggests the reflection that 
where the course of justice is not distinctly interfered with, our 
judges might occasionally do well to treat scurrilous abuse with 
contemptuous indifference. The effect of English example in 
Colonial Courts must not be forgotten. Some judges in small 
Crown colonies, armed with the powers of English superior Courts, 
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and not controlled by an effective weight of public or professional 
opinion, have been known to do very strange things in the way of 
committal for contempt. Some years ago there was an epidemic of 
judicial indiscretion in the West Indies ; we trust that no corrupt 
following of Reg. v. Gray will lead to a recrudescence. 





Our Courts take judicial cognizance not only of the status, but 
also of the boundaries of a foreign State, and, if in doubt, will apply 
for information to the Secretary of State for Foreign Affairs, and 
his answer is conclusive. 

This is the rule laid down with singular distinctness by Farwell 
J. in Foster v. Globe Venture Syndicate, Lid. [1900] 1 Ch. 811, 69 
L.J. Ch. 375. It is a slight but most legitimate extension of a 
principle which has long been recognized: see Zaylor v. Barclay 
(1828) 2 Sim. 213, 29 R. R. 82. 





Cannan v. Earl of Abingdon [1900] 2 Q. B. 66,69 L. J.Q. B. 517, has 
decided that a bicycle is within the words ‘other carriage whatso- 
ever’ in a special Act granting tolls for carriages crossing Swinford 
Bridge, and not saying anything about the method of propulsion. 
This last point distinguishes the case from Williams v. Ellis (1880) 
5 QO. B.D. 175, which decided that an exceptionally heavy toll 
on ‘every carriage . . . drawn or impelled or set or kept in motion 
by steam or any other power or agency than being drawn by any 
horse or horses or other beast or beasts of draught,’ did not apply 
to a bicycle, and also, by implication, that a cyclist is not a ‘horse, 
mule or other beast drawing any coach . . . caravan, hearse, litter, 
or other such carriage.’ It would require a minute knowledge of 
this class of Acts to say which of the two decisions is likely to be 
of more general authority. 





‘If a Court of Equity upon the principle of compensation can 
compel a party to perform a contract which is substantially 
different from that which he entered into without any distinct 
limitation of such jurisdiction, having all the precision of law, the 
rights of mankind under contracts must be extremely uncertain.’ 
Thus Lord Erskine in Halsey v. Grant (13 Ves. 73,77; 9 R.R. 143); 
and Lord Eldon and Sir George Jessel have held similar language. 
The difficulty reappears once more in Rudd v. Lascelles ([1g00] 1 Ch. 
815, 69 L. J. Ch. 396). How the Court began to decree specific 
performance with compensation is plain. It was the old story— 
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the rigour of the law. A vendor contracts to sell ninety-nine years 
of a farm, say. He has in fact ninety-eight or ninety-seven years 
only. The purchaser says: ‘ Well, I am not bound in law to take 
less than I bargained for, but I am content to do so with a pro- 
portional abatement of purchase money.’ It would have been highly 
inequitable if the vendor in such a case could avail himself of the 
rigid rule of law for, unconscientious purposes and say: ‘No! 
I object to complete.’ An equitable estoppel arises, and it is on this 
Farwell J. is of opinion that the jurisdiction is based. But here as 
elsewhere in its pursuit of an ideal justice Equity has been tempted 
to press beyond the mark and make contracts for the parties 
which they have not made for themselves. Thus it was invited in 
Rudd v. Lascelles to turn an agreement for sale of four houses 
at Harrogate for £3,500 into a sale of them for £2,500, treating the 
property as depreciated by restrictive covenants to the extent of 
£1,000. Valuing restrictive covenants is a difficult matter but not 
in these days insuperable. This is not the objection to specific 
performance, nor is it that a large abatement of purchase money is 
a hardship on the vendor. The fundamental objection is the Court 
remodelling the agreement. The new terms may be equitable, 
but they are something quite different from what the parties 


agreed on. 


The independent decisions of two Divisional Courts that the 
right to recover stakes deposited with a stakeholder at any time 
before his authority is executed is not affected by the Gaming Act, 
1892 (see p. 10, above) have now been confirmed by the Court of, 
Appeal : Burge v. Ashley § Smith, Ltd. [1900] 1 Q. B. 744, 69 L.J.Q. B. 
538. The Court held that, although the words of the Act might 
possibly be strained to cover this case, it was not within the natural 
meaning of the words or the manifest scope and intention of the 
Act. If Parliament had intended to deal with such cases, it would 
have dealt with them expressly. 


The judgment of Farwell J. in Powey v. Hordern [1900] 1 Ch. 492, 
69 L. J. Ch. 231, determines that the exercise by a testatrix of 
& power of appointment conferred upon her under an English 
marriage settlement is not a disposition of property belonging to 
the testatrix, whence it follows that though she be a domiciled 
Frenchwoman she can exercise such a power in regard to funds in 
England so as to dispose of the property in a manner inconsistent 
with her position under the law of France. This may at first sight 
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strike students unacquainted with conveyancing as a curious result 
of legal subtlety, but independently of the high authority in the 
matter of powers of Farwell J. it will be seen that his judgment in 
Pouey v. Hordern is a strietly logical consequence from the doctrine 
of English law as to the nature of a power of appointment. 





The floating debenture is a species of security which has found 
great favour with the commercial world in England; not so in 
France. By French law chattels can be charged only by way of 
pledge involving delivery, actual or constructive, to the pledgee. 
This conflict of laws naturally gives rise to legal puzzles of some 
nicety where an English company issues floating debentures charged 
on assets of the company in France. In re Maudslay Sons § Field 
([1900] 1 Ch. 602, 69 L. J. Ch. 347) was an illustration. The par- 
ticular asset—the bone of contention there—was a debt due to the 
English company from a French firm. This debt was comprised in 
the debenture holders’ security : the security had become enforceable 
and the debenture holders had obtained the appointment of a receiver 
by the English Court, but before the receiver had got possession, 
a French creditor of the company had attached the debt in due form. 
As the debt had its locality in France it was governed by French 
law, and the legal position accordingly resolved itself into this: by 
English law the debenture holders had an equitable charge on the 
debt ; by French law the debt was a free asset of the company. 
This being so, there was nothing to displace the French creditor's 
title by attachment. The existing appointment of a receiver on 
behalf of the debenture holders really creates no difticulty. The 
English Court does not by appointing a receiver give, or purport to 
give him, possession of the foreign property. It only clothes him 
with authority to assert the claim of the debenture holders subject 
to what the /ex loci rei sitae may have to say on the point. It is 
therefore absurd to talk of any contempt of Court in such a case 
by interference with its officer, for there never was any possession 
to interfere with. 





No portion of English law is so unsatisfactory as the constantly 
increasing portion of it which is created by the judicial interpreta- 
tion of Parliamentary enactments. A good example of the results 
produced by the rigid interpretation of a laxly drawn statute is to 
be seen in Upperton v. Ridley [1900] 1 Q. B. 680, 69 L. J. Q. B. 475. 
Under the Police Act, 1890, 53 & 54 Vict. ¢. 45, @ constable, after 
he has completed a certain number of years approved service, is 
entitled to a pension which is to be calculated on the amount of his 





July, 1900. } Notes. 223 
‘annual pay’ at the date of his retirement. A constable is appointed 
to attend permanently on special duty at the House of Lords, and 
for the discharge of this duty he is entitled to a shilling a day-in 
addition to his ordinary salary. It has been held by Channell J., 
Bucknill J. dissenting, and therefore in effect by the Q. B. D., 
that this extra remuneration forms no part of a constable’s ‘pay’ 
for the purposes of calculating his pension. The decision is an 
unfortunate one. It places upon an Act of Parliament, which con- 
stitutes in fact the terms of a contract under which a policeman 
enters into the public service, an interpretation which every layman 
will feel to be absurd and unjust. The view of the Court, as repre- 
sented by Channell J., may possibly be justified on grounds of 
rigid adherence to the words of an Act of Parliament. But many 
persons will hold with Bucknill J. that the money ‘paid’ to a 
policeman is part of his ‘pay,’ and further that in construing 
a document which is in reality a contract, a Court ought, if pos- 
sible, to have rejected an interpretation of its terms which inflicts 
a hardship upon one of the parties to the agreement. 


Those who shave or are shaved (and the whirligig of time has 
brought the fashion round to them again of late) will be glad to 
know, on the authority of Pa/mer v. Snow [1900] 1 Q. B. 725, 69 
L. J. Q. B. 356, that a barber who shaves customers on Sunday is 
not a ‘tradesman, artificer, workman, Jabourer, or other person 
whatsoever,’ within the meaning of 29 Car. IL. ¢. 7, s. 1, which 
prohibits these persons from exercising any worldly labour, busi- 
ness, or work of their ordinary callings upon the Lord’s Day (works 
of necessity and charity only excepted). But we confess to finding 
it difficult to believe that the legislators who meant to prohibit the 
exercise of a man’s ordinary calling for gain on Sunday really 
intended to allow barbers to pursue that branch of their business 
on the Lord’s Day. The reason given is that the seventeenth-century 
barber was little lower than a surgeon. But it might be replied 
that his services in blood-letting and other surgical operations 
would be within the exception of works of necessity. The fact is 
that a good deal of Sabbatarian legislation is out of date, and our 
judges are unwilling to give their natural interpretation to statutes 
of which they no longer understand the spirit. 





There was a time when smoke in a house was not regarded as 
& serious interference with domestic comfort. The hall of even so 
noble a pile as Penshurst was warmed by an open brazier in the 
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centre from which smoke-clouds must have rolled to the blackened 
rafters above, and indeed such a brazier was used in the hall of 
Trinity College, Cambridge, till 1866. But ‘ the thoughts of men are 
widened with the process of the sun,’ including their ideas of com- 
fort, and a smoky chimney may now certainly be classed in Lord 
Justice Knight Bruce's language as ‘an inconvenience materially 
interfering with the ordinary comfort physically of human existence,’ 
and this without the objector exposing himself to the imputation of 
fastidiousness or of elegant and dainty modes of living. The law has 
to keep pace with these improved social conditions, and its progress 
is illustrated in the construction of covenants of quiet possession and 
the larger views of what that covenant means. It means a good 
deal more in these days than not having the title or possession of 
the demised premises interfered with: it means ‘ ordinary and 
lawful enjoyment’ of them (Sanderson v. Berwick-upon-Tweed Corpora- 
tion, 13 Q. B. D. 547). A landlord who has let a residential flat to 
a tenant, for instance, in a building which is held out to be used for 
residential flats only, is interfering with the tenant’s ‘quiet enjoy- 
ment’ if he converts part of the building into a club (Hudson v. 
Cripps [1896] 1 Ch. 265,65 L.J. Ch. 328). Addin v. Latimer ( [1894] 
2 Ch. 427, 63 L.J. Ch. 601) is another progressive case. In the 
recent case of 7ebb v. Cave ( [1900] 1 Ch. 642, 69 L. J. Ch. 282) the 
landlord had carried up an adjoining building to a much greater 
height than the plaintiff’s premises, and the obstruction somehow 
caught the current of air over the roof and drove it down the plain- 
tiffs chimneys. These freaks of nature are puzzling no doubt to 
the unscientific mind, but they must be reckoned with. The good 
chess-player sees five moves ahead, and the enterprising town 
builder must be as far-sighted, or he should not covenant for quiet 
possession. 





Varley v. Whipp [1900] 1 Q. B. 513, 69 L.J.Q. B. 333, exhibits 
neatly the essential distinction between a condition and a collateral 
warranty in a contract of sale. A agrees to sell X a specific thresh- 
ing machine which he describes as possessed of certain qualities. 
X, who knows nothing of the machine except 4's description of it, 
agrees to buy it. 4 tenders the machine, but it does not possess 
the qualities he ascribed to it. A has broken the condition on 
which the machine was bought by X, and X has a right to reject 
it on the very simple and adequate ground that A agreed to sell 
him one thing and has tendered him another, i. e. has not performed 
his part of the contract. If however, X, on seeing the machine, had 
agreed to buy it on the terms of A guaranteeing or giving 
a warranty that it had certain qualities, e.g. could work at a par- 
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ticular rate, then 4 would have entered into a merely collateral 
agreement, and if the machine had turned out not to have the 
power to work at the rate specified, Y could not have treated the 
main contract as broken since he had received the very machine 
which 4 bad undertaken to sell. He could, however, have sued 
A for damage arising from the breach of A’s warranty. But 
though the distinction between a condition and a warranty is not 
in itself hard to seize it is in practice often hard to apply, for there 
may be a difficulty in determining whether a description was 
intended by the parties to be a condition of 1’s buying a particular 
article, or only a guaranty that it should possess certain qualities, 
e.g. in the case of a watch, that it should keep time for at least 
a year. It is satisfactory to observe that nothing turned on the 
language of the Sale of Goods Act, which was admitted to have 
made no change in the law. 





The Savoy Hotel is a shop within the meaning of the Shop Hours 
Act, 1892, 55 & 56 Vict. c. 62, and a page boy, who is principally 
employed as a messenger, but partly also in assisting to dust the 
reception rooms, is not exempted from the operation of the Act as 
being a ‘person wholly employed as a domestic servant.’ Such a 
page, therefore, cannot be employed in the hotel for more than 
seventy-four hours in any one week without exposing the owner of 
the hotel to a penalty: Savoy Hotel Co. v. London County Council 
[1900] 1 Q. B. 665, 69 L. J. Q. B. 274. ‘This case is,’ to use the 
words of Channell J., ‘ not altogether free from difficulty,’ but if we 
assume that the judgment of the Q. B. D. is right, it is impossible 
not to feel that it suggests one or two curious questions. 

Were the general public, for instance, or even most members of 
Parliament fully aware that the Shop Hours Act, 1892, applies to 
many places, such for example as hotels, which no human being 
would ever call shops ? 

Is it desirable that an Act should be described by a name which 
conceals its real nature ? 

On what principle is it legally allowable to overwork a domestic 
servant employed in a private house, whilst it is not legally allow- 
able to overwork a domestic servant employed in an hotel ? 

Is it possible that the exclusion of domestic servants from the 
protection of the law should permanently continue ? 

If, lastly, the Shop Hours Acts are extended to all young persons 
in service, where is the interference of the law to end ? 
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offence may be anything from mere frailty to the most revolting 
heartlessness. He may be a Lancelot ora Lovelace. Our law does 
not encourage casuistry—and rightly, for casuistry blurs the clear 
outlines of moral obligations on which all positive law rests: but 
it finds its way notwithstanding into the administration of 
justice in various ways, and among them in the assessment of 
damages. A co-respondent who has committed adultery with the 
respondent is liable to pay damages whether he knew or whether 
he did not know that the respondent was a married woman—he 
takes the risk of his conduct. It is analogous, it would seem, to 
a case of conversion, tampering with the property of another, but 
in assessing the quantum of damages, the co-respondent’s knowledge 
is a very material element, as it ought to be. The point ruled by 
Mr. Justice Barnes in the recent case of Lord v. Lord and Lambert 
(69 L.J. P. 54) is that if a petitioner claims damages against a 
co-respondent on this score he must prove knowledge on the co- 
respondent’s part, in other words, the law presumes a man innocent 
of the worse wrong until it is proved against him. The actress, for 
instance, masquerading under a fancy maiden name, who is to know 
what her domestic relations are? ‘ Mrs.’ is ambiguous, a wedding 
ring is not conclusive, for they may both designate a widow. 





A correspondent sends us this fragment of an early medieval 
inquest. The reading of the name, he says, is clear, but he cannot 
identify it with any place in England. 

‘PreTortA. Hane terram tenebat Paulus pro .j. manerio, et 
potuit ire quo voluit sicut ipse dicebat, sed hoc comitatus contra- 
dicit. Nichil inde reddidit neque ad curiam domine sectam fecit. 
Dicunt vero homines quod ipsos malis consuetudinibus iniuste 
vexabat. Nescitur quot hide ibi sunt quia nunquam geldabat. 

‘Modo regina saisivit in manum suam propter condicionem 
infractam. Robertus custodit sicut ballivus regine.’ 





We have received a number of publications on the constitutional 
controversy in Finland, of which ‘ The Reply of the Finnish Estates’ 
(translated from the Swedish: London, Eyre & Spottiswoode, 1900) 
is the latest in English. Mr. Fisher’s ‘Finland and the Tsars’ is 
probably the most complete in itself. There are other tracts and 
versions in the other principal languages of Europe. One specially 
important document in French is marked, we do not know why, 
‘ private and confidential.’ It is impossible for a purely scientific 
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and professional legal review to afford the space which would be 
required for adequate discussion of the subject; and we doubt 
whether, in the circumstances, standing-ground for any scientific 
discussion can be found. The Finnish contention is that the Tsar, 
as Grand Duke of Finland, is a constitutional monarch, and bound 
by the laws of that country no less than Francis Joseph as King of 
Hungary is bound by the laws of Hungary. The case for this con- 
tention looks, on the face of it, very strong. The Russian Govern- 
ment, so far as we can make out, now holds that the constitution 
of Finland (i.e. the body of constitutional rights which Finland 
enjoyed as part of the Swedish dominions, and of which Alexander I 
purported to guarantee the continuance on the union of Finland with 
the Russian empire) is merely directory, and that the Tsar, as supreme 
lord of the whole Russian empire, can abrogate or modify any part 
of it if and when he is advised that general reasons of state, applic- 
able to the interests of the empire at large, require such a course. We 
know very well what English lawyers would say to an Order in 
Council purporting to override the Canadian Confederation Act for 
alleged reasons of imperial necessity. We do not pretend to know 
how the minds of official Russian publicists work on such topics: 
but, to judge from the deliberate and persistent conduct of the 
Russian Government, acting, we presume, on skilled advice, we 
should suppose that their principles and reasoning must be very 
different from ours. 


The current calendar of the Law School of Dalhousie University, 
Halifax, N.S., continues to give evidence of a far higher ideal of 
legal education than it has yet pleased our Inns of Court to 
recognize. There is a three years’ course covering the whole range 
of English law, and including in the third year International Law 
and the Conflict of Laws. Moot Courts are held every week, and 
‘every candidate for a degree shall be required to take part in 
at least two arguments at the Moot Court.’ It does not appear 
that the Harvard method is adopted in its entirety, but a Harvard 
law graduate is on the teaching staff. The only remark we have 
to make on the examination papers is that some of them seem to 
contain more matter than can be adequately dealt with, even for 
examination purposes, in the time allotted. There is a three-hour 
paper on Torts which we should be sorry to have to answer in 
anything less than three days. But students in the examination 
stage have, besides the courage of youth, the inestimable advantage 
of not knowing too much. 
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We read in the Quarterly Review for April:—‘Something has 
been done by the Inns since then [the Commission on the Inns 
of Court in 1854-5] for improving the education of their own 
students ; but the instruction afforded does not appear even now 
to go beyond the limits of strictly professional requirements. If 
the Inns of Court are unwilling or unable to supply instruction 
in the general principles of Law as the science which regulates the 
social relations of human beings, the least they ought to do is to 
assist the universities to discharge that duty, to the advantage 
of the public, of the universities, and ultimately of the Inns 
themselves. Nowhere could that assistance be more appropriately 
rendered than in the University which will now be established in 
London.’ We have nothing to add to these judicious and studiously 
moderate words, except that we must not be supposed to admit 
that the strictly professional requirements of legal education are 
adequately or tolerably satisfied by the existing makeshift. 


In the Nineteenth Century for May Mr. John Macdonell has an 
excellent paper entitled ‘ Imperial Federation and some neglected 
Colonial Ties,’ in which he puts forward practical suggestions for 
promoting uniformity in the laws of the English-speaking parts 
of our empire. 





It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 


except in very special circumstances ; and that the Editor, except as aforesaid, 


cannot be in any way answerable for MSS. so sent. 
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THE NEAR FUTURE OF LAW REFORM. 
Il. Tut Hiau Court anp County Court. 


PJXHE relation of the High Court to the County Court is foremost 

amongst the questions which arise out of the important subject 
of Legal Administration, and it is one of the first with which the 
‘ Master-machine,’ referred to in the first division of this article, or 
whatever power may eventually exercise its functions, will have to 
grapple. 

It would be inconvenient here to attempt anything beyond the 
merest outline of the history and of the extraordinary evolution in 
recent times of the County Court system. On this subject refer- 
ence may be made to the admirable article by his Honour Judge 
Snagge in the October number of the Nineteenth Century, 1897, of 
which use has been made in the following paragraphs. 

In the early part of the century the old local tribunals which 
brought justice to every man’s door had disappeared, and the small 
suitor was left practically without any remedy for his wrongs. If 
he was so ill-advised as to go to the Courts at Westminster, and he 
could go nowhere else, he would, supposing him to succeed in re- 
covering a debt of £20, incur a liability of about four times that - 
amount in costs: so legal proceedings were out of the question for 
the small suitor. In the early part of the present century it 
became obvious to enlightened persons that this state of things 
must not be allowed to continue. Bills were introduced to give 
relief, and a protracted party struggle took place lasting many 
years, Brougham championing the popular cause and Lyndhurst that 
of the ‘ interests,’ e. ». the Central Bar and the agency firms, &c. 

The outcome of all this was an ‘ Act for the more easy Recovery 
of Small Debt,’ which came into operation in 1847. It was a 
success from the first ; ‘speed, simplicity, and finality attracted 
litigants and commanded their confidence. By a process of 
gradual evolution, ‘the old story of all sound English reform,’ the 
jurisdiction of the Courts thus established has been greatly increased, 
so that at the present time a ‘mere catalogue of their statutory 
jurisdiction would fill a couple of pages... .A mere useful and 
handy tool at first,’ the County Court system ‘has been gradually 
improved into a kind of judicial steam-hammer, capable of dealing 
with a claim in bankruptcy for £100,0co or determining an action 
of debt to recover half a sovereign.’ 

VOL, XVI. K 
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The total number of proceedings commenced in the year 1896 in 
County Courts was 1,120,624; in the year 1897, 1,130,341—the 
average for the years 1893-7 being 1,135,215. In 1897 the appeals 
from these Courts to the Q. B. Division were 52, in 19 of which the 
judgment was affirmed, in 23 reversed, and in 2 varied. 

Having regard to the times, the concession thus made to the 
small suitor was as great as could be expected, or, indeed, as was 
then possible. In the fifty and odd years, however, which have 
since elapsed, there has been a marvellous expansion of men’s ideas, 
and ‘evolution’ has been busy at work with County Courts as with 
other matters. Many questions are now arising in the minds of 
men who would certainly not be considered as politica! libertines. 
Is it desirable, it is asked, to perpetuate a system which makes it 
seem to many that the ‘ fountain of justice’ has two conduit pipes 
purveying justice of two qualities—labelled, somewhat ostenta- 
tiously, ‘superior’ and ‘inferior’? Is there any and what measure 
between the money value of a claim and the legal ‘acumen’ 
involved in deciding it? Upon what principle is it settled that 
a judge may safely be entrusted to decide questions in bankruptey 
upon which unlimited sums of money may depend, or points in 
the liquidation of companies involving thousands of pounds, whilst 
a claim in contract or tort for £60, or the disposal of an action for 
libel, is held to be quite beyond his legal attainments? Is it 
because bankruptcy and company law, and that relating to con- 
tract and tort wader £50, is so simple that any journeyman lawyer 
can deal with it, whilst actions for £60 and libel actions require the 
highest professional skill remunerated on the most liberal footing? 

These and many other similar questions were considered by the 
great lawyers of the seventies, and they found, as we shall see, but 
one solution of them. 

The question, then, which now presses for solution is, what should 
be the next step in the evolution of the ‘administration of the law’ 
with reference to the relation of the High Court with the County 
Court? And the true answer, it is submitted, should, and would, 
solve for ever the difficulty which is at the root of most difficulties 
of legal administration—the deficiency of judicial power. 

The main design of those who were responsible for the legal 
reformation of 1873 was extremely simple in its general outline, 
namely, one Supreme Court of Justice, comprising within itself all 
the Courts of the country—appellate and original. The Judicature 
Commissioners, whose report was founded chiefly upon the recom- 
mendations of the provincial Law Societies, reported in favour of 
making the County Courts branches of the Supreme Court, with 
unlimited jurisdiction, and recommended further that the status of 
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the County Court Judges should be improved and their salaries 


increased. 

The tendency of professional opinion upon the question of the 
jurisdiction of the County Court and the status of its Judges is 
excellently well shown in the following necessarily short extracts 
taken from letters to the Zimes written by men of acknowledged 
authority on the subjects upon which they write :— 


‘Lex’ writes in 1896: ‘Is it not time to turn the eyes gravely 
and in good faith to the County Courts, and consider whether the 
jnevitable solution does not lie sooner or later in a recourse to them 
or to some system of continuous ubiquitous administration of the 
law analogous to them and developed out of it? Twenty years 
ago such an expansion was deliberately recommended by a collec- 
tion of lawyers whom it would be difficult to rival now... . 
Utilize the County Courts to the utmost extent they are properl 
fitted for, and do not keep them in subjection and the background, 
from a fear that they may prove themselves fitted for so-called 
higher work—the very work which there is so much perplexity in 
providing for at present. If they are in truth not fitted for that, 
abolish them or place “ District Courts” over their heads, and 
Judges in them who are more qualified for the higher work 
I hardly know, however, where those Judges are to be found. For 
long the County Court Bench has been well manned, and of late 
years it has been replenished and meg gon by a great number 
of men—Queen’s Counsel and others able and prominent in the 
profession, who merely missed promotion te the higher bench by 
mischance or collateral circumstances, and who if they had reached 
there would have been recognized by the acclaim of all as having 
only reached their due.’ |And see further a letter by the same 
writer, Sept. 20, 1897.] 


Then Mr. C. T. Saunders, of Birmingham, a solicitor of forty 
years’ standing practising in the district of the largest County Court 
in England (Sept. 14, 1896), points out that Lord Brougham half 
a century ago ‘saw the advantage of instituting in this country 
local Courts with unlimited jurisdiction, and if he could have had 
his way would have at once invested County Courts with that 
extent of jurisdiction,’ -but that the-project was defeated by the 
‘London interests,’ [And see a letter by the same writer, March 2, 


1897. ] 


Then Mr. Pitt-Lewis (Sept. 18, 1897) says: ‘The County Courts 
will some day be given original jurisdiction to an unlimited 
amount.... A change of this kind would, I believe, largely benefit 
both the public and the Bar in whose supposed interests the exist- 
ing system is maintained. The public would obtain more speedy 
justice, which is what they mainly desire. The Bar would learn 
that it is more profitable to run down to a County Court to attend 
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a trial there for a given day and hour than it is to stay at a great 
expense at a provincial hotel,’ &e. 

‘The limit of £50 imposed in Common Law cases on the juris. 
diction of County Courts has become quite nominal, and the number 
of remitted actions annually determined shows that the Count 
Courts are gradually developing with general Courts of first 
instance. . . . The County Court Bench now comprises lawyers 
who would not discredit the High Court, and who are fully com. 
petent to adjudicate upon complicated cases’ (42 Sol. Jo. 790). 


The conclusions, then, at which many eminent persons have arrived 
at different times and in various ways are; that the majority of County 
Courts do their work well, and are yearly increasing in favour with 
the public; that the theory that there is a remarkable difference 
between the qualifications of the Judges of the High Court and of 
the County Courts—a theory upon which the separation of the 
jurisdiction is founded—is now for the most part obsolete; that 
amongst these Judges are men of great legal attainments and experi- 
ence who would be fit to sit in any tribunal (see Zimes Art., Nov. 1, 
1897); that in any adequate scheme for the Judicature Act of the 
near future these conclusions must be recognized, and the pro- 
posals of Lord Selborne, Lord Bramwell, Lord Justice James, and 
Mr. Justice Willes in 1872—that these Courts should be branches 
of the High Court with co-ordinate jurisdiction—carried into effect. 

Let us consider first some of the most important changes 
which would be brought about if this well-godfathered scheme 
were carried out, and then in what way it would probably be 
carried out. 

When perfected—a matter of time and care—the distinction 
between ‘ Superior’ and ‘ Inferior ’ Courts of Civil Procedure would 
cease. For high and low, rich and poor, there would be one 
fountain of justice, the ‘ Supreme Court ’—consisting of the ‘ High 
Court’ and the ‘ Court of Appeal.’ Many other good things would 
follow upon this change, e.g. one code of practice would take the 
place of two; Divisional Courts, ‘anathema’ to Bench and Bar; 
Certiorari, Prohibition Remitter, with the useless learning con- 
nected with them, would all disappear; relics of by-gone times, 
such as the Bristol Tolsey Court, Exeter Provost Court, and all 
local Courts, would be merged, and no man’s time would be any 
longer wasted in puzzling out the eccentricities of local procedures. 
These are small matters no doubt, but in the stress of modern life 
every extra straw—every unnecessary worry—takes something 
from a worker's energy. 

But to turn to greater gains. In time—for it is not supposed 
that such a scheme would, or could, be hastily carried out in all its 
parts—the present anomalous distinction between ‘ Her Majesty's’ 
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Judges, and Judges, who administering justice as agents of the same 
sovereign power are not ‘Her Majesty's’ Judges, would gradually 
cease. All Judges of first instance would be members of the High 
Court, exercising the same jurisdiction and having the same status 
and style. At present, omitting Presidents of Divisions, there are 
twenty-one Judges of the High Court, and fifty-seven Judges 
of County Courts. The salaries of these twenty-one High Court 
Judges, omitting Circuit allowances, amount to £105,000. That of 
the fifty-seven County Court Judges to £85,500. Total judicial 
salaries, £190,500. 

Now the ery of the profession on all: hands is, give us more 
Judges! It is a wise, and as things are, a well-founded ery ; for if 
Judges are to be able to try causes in a patient, leisurely way, and 
not to stampede through cause lists (a thing more hateful to suitors 
than costs or delay), if justice is to go speedily to every man's door 
and to the gate of every gaol, then there must be a liberal provision 
of judicial power. Suppose then that from the present County 
Court Bench, some number—say twenty—were selected (those who 
are also Recorders being chosen first) and were made Judges of the 
High Court, and were sent by way of experiment to various centres 
for civil and criminal business as justices in itinere, this would, 
it is presumed, meet some part of the present wants. But here 
arises the delicate question of judicial salaries—a question which, 
however, must be faced sooner or later. 

The salaries of the High Court Judges were fixed at a time when 
the state of the Bar and the gains of its leaders were very different 
to what they now are. They were also settled under influences 
which have been considerably weakened, and in deference to views 
which have become greatly modified. It may be stated, with as 
much accuracy as is consistent with such a statement, that the 
average yearly income of the present leaders of the Bar, with some 
few exceptions, does not exceed £3,000 a year. From this sum 
deductions must be made—rent of chambers, salaries of clerks, fees 
unpaid, &e. There are also contingencies to be considered—loss of 
health, accidents, the dropping off of old clients. If you give 
& man in such a position the high social position of a Judge, 
absolute security of income, and a handsome retiring pension, 
it seems unnecessary to give him, as in most cases you now give 
him, an additional ineome of £2,000 a year. ‘Men,’ says the Lord 
Chief Justice, speaking of the Bench of the Supreme Court of 
Washington at the Hardwicke Society in May last, ‘ were attracted 
(to the Bench) not by the greatness of the emoluments of the 
position, but because it was a great position.’ 

There is a certain vulgarity of sentiment in the supposition that 
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a Judge must be rich in order to inspire respect. Judges, as a rule, 
are men of literary tastes who do not live and do not desire to live 
ostentatiously. They are respected not according to their riches, 
but for the qualities which are a tradition of the English Bench, 
and because they administer, as the Sovereign’s agents, her great 
prerogative of justice. It is the duty of the Government in this 
matter, as trustee of the public purse, to be very liberal without 
being lavish, and, it is submitted, the point for any Government to 
consider in this behalf is, can competent Judges be got for a less 
sum than that now paid to them? It has been shown that in the 
opinion of many persons they certainly can, and it is unlikely that 
any one familiar with the personnel of the Bar would express any 
doubt as to there beiag at this moment an adequate supply of men, 
possessing ali the needful qualifications, who would gladly exchange 
the uncertainties of professional life for the position of a Judge of 
the High Court with a salary, let us say, of £2,500 a year including 
travelling and clerical expenses, a provision indeed far in excess 
of the standard adopted in the United States, the salary of the Chief 
Justice of the Supreme Court of the Federal Judicature being £2,100 
per annum, whilst éhat of the State Judges averages £800 to £1,000. 
Happily the due administration of justice does not require the 
possession of abilities which are exceptional. Some knowledge 
of law, patience, industry, common sense, and a fair unprejudiced 
mind, in addition to those qualities usually found amongst English 
gentlemen, are sufficient for all practical purposes, as every day's 
experience shows. The great advocates add lustre to the Bench, 
but their special abilities are not required for the performance 
of ordinary judicial duties. The Court of Appeal, constituted 
as suggested in the following sub-heading, would afford a suitable 
retirement for these and other leviathans of the law. 

Supposing, then, the experiment were made of appointing twenty 
Judges of County Courts, men chosen for their experience in sisi 
privns and criminal work, giving them the status of High Court. 
Judges and salaries of 42,500 per annum. There would then be 
a staff of forty-one High Court Judges, thirty-five of whom would 
be available for any common law or criminal business. If such 
an experiment succeeded, the scheme could be pushed further. 
Judicial centres, following the system which has worked so well 
in the Palatine Court of Lancashire, might be established in various 
chief towns, and the County Court Judges, or most of them, would 
be gradually absorbed into the High Court. It is probable that 
it would be found in time that a staff of seventy Judges would 
be amply sufficient to supply the wants of the country. That being 
so, the cost of such a staff, when by effluxion of time all the judicial 
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salaries of the High Court were equalized, would be £175,000 per 
annum, as against a present outlay of £190,500. Now the principal 
difficulties of the present situation are the want of a larger judicial 
staff, and the reluctance of the Legislature to increase the present 
staff of the High Court to the extent required at the present rate 
of salary. It has been said that the minimum number of extra 
Judges now wanted is six, which as things are would mean extra 
judicial salaries to the amount of £30,000 per annum. But the 
twenty extra Judges above mentioned would only cost an extra 
£20,000 per annum, and very possibly it would be sufficient, as 
an experiment, to appoint only ten of these, and these might be 
obtained at a cost of an additional £10,000. It may be objected 
that the work now done by these ten or twenty County Court 
Judges so to be chosen would suffer. But in many County Court 
districts the business is not sufficient to occupy all the time of an 
active energetic man, and by careful selection, by some alteration 
in districts, and by enlarging the powers of the Registrars (and 
their salaries) any difficulties on this score might be avoided. 

By proceeding towards the realization of this scheme slowly and 
tentatively—and there is no reason to suppose that in this country 
it will be sought with undue haste—there need be little friction or 
dislocation of existing interests. It would take time to see how 
these ten or twenty new district tribunals worked, and how and 
to what extent their work affected the work of the Courts in 
London. In the meantime, Lusiness would go on as at present. 
If the experiment succeeded, the principle would be extended, new 
District Courts would be established, and, very gradually, modifi- 
cations of existing arrangements would become necessary. 

It is not necessary to go into details, and space does not permit 
it; but the broad principle which forms the foundation of all suc- 
cessful administration, legal or otherwise, is that two things must 
exist together—administrative ability, and ample material upon 
which it can be exercised. Of the former we have an ample supply, 
of the latter, it is submitted, we have it in our power, by compara- 
tively slight modifications of existing arrangements, to secure an 
ample supply. 

The Lord Chancellor, assisted, if it might be so, by his Board of 
advice and by the Lord Chief Justice, and having at his disposal 
a band of seventy Judges ready ‘to go anywhere and do anything,’ 
would soon be able to remedy the innumerable defects in legal 
administration which are attributable to deficient judicial power. 

Reform generally means a demand upon the Exchequer. It does 
80 in this case. Ten thousand pounds would be required for the 
experiment, But in the future the total judicial salaries would be 
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considerably less than they are at present, and the judicial power 
would be more than doubled. 

Since this article was written it is rumoured that the extension 
of the jurisdiction of County Courts is engaging the attention of 
the Lord Chancellor. Mr. Monk’s Bill is an effort in a similar 
direction. If this object is attained, the ultimate step in the evolu- 
tion of County Courts will have been made, and their absorption 
with the High Court will be merely a matter of time, as the figures 
and diagrams of Master Macdonell set out in His Honour Judge 
Snagge’s article seem clearly to show. 


III. THe APPELLATE JURISDICTION. 


It is not stating the case too highly to say that every lawyer of 
eminence in 1873 desired, with Lord Selborne, to put an end to 
double appeals. ‘You never can escape by going through any 
number of Courts of Appeal from the visk of differences of opinion 
in each and every one of them, and from doubts arising as to 
whether the last Court decided better than those before it. What 
you want is to make as good a Court as possible, and to give it all 
the power and authority you can by making it final,’ per Selborne 
C. (Hansard, 21, 4, p. 331); and the same view was taken by such 
statesmen as Lord Salisbury, Mr. Disraeli, Sir W. V. Harcourt, Earl 
Grey, &c. 

In cases of complication and difficulty, subtle and ingenious 
minds of equal power will frequently arrive at different conclu- 
sions, and if the law is finally settled by the House of Lords in 
such cases as Salomon v. Salomon, Allenv. Flood, Powell v. Kempton Park, 
&c., and the like, it is possibly so settled because there is no Court 
of Appeal beyond. 

In the vast majority of appeals the law is, for all practical 
purposes, sufficiently well settled by the decision of three distin- 
guished Judges, and in the comparatively rare cases of great 
difficulty and importance, a provision, such as Lord Selborne 
intended to make, for hearing or rehearing before a large number 
of Judges, either on the suggestion of Counsel or on the motion of 
the Court itself, would insure an ample guarantee against any 
miscarriage of justice. 

All parties then in 1873 were at one in desiring to put an end to 
the expense and delay incident to the system of double appeals, but 
when the means by which this end was to be accomplished came to 
be considered, differences of opinion arose. There were two ways by 
which it was then thought that the result desired could be attained, 
namely, either by making the Court of Appeal, constituted by the 
Judicature Act, the final Court of Appeal, and by transferring to it, 
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as far as English appeals were concerned, the appellate jurisdiction 
of the House of Lords: or by strengthening the judicial body in 
the House of Lords by the introduction of a certain number of 
Judges as life peers, and so making the House of Lords itself the 
one, and final, Court of Appeal. 

As memory is short in these days, and as the generation which 
followed the debates on this subject is passing away, a very short 
statement of what then happened is necessary. Broadly speaking, 
Lord Selborne and Lord Cairns were in 1873 at one in thinking that 
the Supreme Court should consist of the High Court and one final 
Court of Appeal, and consequently by the Judicature Act of that 
date the ancient appellate jurisdiction of the House of Lords, as to 
English appeals, was transferred to the Court of Appeal constituted 
by the Act. When, however, Mr. Disraeli came into power in 1874, the 
Conservatives, who had never cordially accepted this transfer of 
jurisdiction, pressed Lord Cairns to introduce measures for the 
repeal of those sections of the Act of 1873 which related to such 
transfer. In 1876 this was done, the jurisdiction of the House of 
Lords was restored, and the system of double appeals brought back 
without check or restraint, and so things remain at the present day. 

The alternative course, however, found favour with many eminent 
persons, and the Marquis of Salisbury moved in committee on the 
Bill of 1873 an amendment, to the effect that it should be lawful 
for Her Majesty to direct a writ to be issued to certain Judges 
enabling them to sit and vote during their tenure of office as Peers 
of Parliament, and in support of this amendment he said, ‘ my 
answer to the question—what is the practical advantage of such 
a course ?—is that if adopted it will serve to connect the House of 
Lords with the Supreme Court of Appeal. This House will no 
longer be actually the Supreme Court of Appeal, dwt te Supreme 
Court of Appeal will be in it, and whatever prestige the House 
derived from the past, that it was the highest Court of Appeal, it 
will in some degree continue to possess if every member of the 
Supreme Court is by right a member of it.’ The amendment was 
withdrawn. Life peerages, though not unknown to the Constitu- 
tion, were not viewed with favour in those days; and when Lord 
Cranworth introduced a Bill which would have conferred life 
peerages upon two salaried law lords, it had to be withdrawn in the 
Commons. The expediency of creating life peers, however, continued 
to be long discussed, and in 1876 three Lords of Appeal in ordinary 
were constituted by statute with the rank of barons for life, and 
the principle is now firmly established. 

That which was practically impossible in 1873 has become 
feasible, and the scheme which then failed by reason of the political 
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circumstances of the time could now be carried into effeet with 
benefit both to the House of Lords, to the Court of Appeal, and 
to the public. For, to quote the Marquis of Salisbury again, 
‘A Supreme Court of Appeal would benefit amazingly if its 
members were members of the Legislature,’ and ‘the Legislature 
would benefit enormously if the members of the Court of Appeal 
belonged to it’ (Hansard, xxiv. p. 1728). Lord Selborne also was 
of opinion that there would be ‘some gain of dignity, independence, 
and stability to the administration of justice from its association 
with the House of Lords, and to the House of Lords from its 
association with the administration of justice’ (Selborne, Memorials, 
chap. xiv). 

Lord Selborne proposed in his original scheme to have taken 
power for the Crown to refer Indian and Colonial appeals to the 
Court of Appeal constituted under the Act of 1873; and it would 
seem very desirable, if and when any such change as that suggested 
should be made, to add those members of the Judicial Committee 
of the Privy Council who are not peers to the judicial strength of 
the House of Lords. 

The constitution of this ‘Imperial’ Court of Appeal, for so it was 
intended to have called that of 1873, would then be as follows :— 


The Lord Chancellor, President . : I 

The ex officio members of the Court of Appeal, 
the Master of the Rolls, the Lord Chief Justice, 
and the President of the P. D. and A. Division 

Lord Justices ‘ ° . 

Lords of Appeal, in ordinary 

Lords of Appeal 

Judicial Committee (possibly also four salar ied 
Colonial and Indian Law Lords) 


There would thus be a judicial staff in the Upper House of twenty- 
three or twenty-seven distinguished Judges, in whom, as a final 
appellate tribunal, the empire would have the profoundest confidence. 
Some of the Lords of Appeal might not be able to undertake 
work for the whole year, but it is likely that all of them would be 
able to arrange to attend for a term or more in each year. Twenty 
Judges, however, would at least always be available. , 

The number above mentioned might be increased from time to 
time in this way. It occasionally happens that a Judge after 
fifteen years’ service desires, although still in full bodily and 
mental vigour, to escape from the daily routine of business at the 
Royal Courts: he wants a little more ease and leisure, without 
breaking entirely with the habits of his life. At present he has no 
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option but to retire on his pension. But if it were open to the Lord 
Chancellor to invite such a one to the House of Lords as a ‘ Lord of 
Appeal,’ the country might occasionally get the service of an expe- 
rienced Judge at no further cost, and the Judge would find an occu- 
pation congenial to his taste and not too onerous for his strength. 

The following are some of the incidental advantages which 
might be reasonably expected to result from a final Court of 
Appeal thus constituted. The members of this Court being 
numerous, and having, as it seems likely they would have, con- 
siderable leisure, would be able to give assistance to any branch 
of the Court of Appeal which needed it, and possibly in time of 
pressure some of its members might assist the Judges of Assize or 
of the High Court; the final appellate tribunal could never be 
weaker than that from which the appeal is brought—a state of 
things which at present sometimes happens; and in cases of im- 
portance a large body of Judges would be available for hearing or 
rehearing the matter in anc. 

‘It is not possible in the space available to go into detail, but 
a few points may be glanced at. The procedure of such a Court 
should be as simple and cheap as possible, and possibly the practice 
in the present Court of Appeal, so simple and satisfactory, might 
be allowed to supersede the deposit of £200, the forty copies of. 
each case and appendix, ten bound in purple cloth, the appendices, 
which ‘sometimes equal the bulk of Liddell and Scott,’ and the 
scale of fees, all of which things so admirably illustrate Mr. Birrell’s 
pregnant saying that, ‘there has never been but one Mistress of 
the English Law, and her name is “Aurea Praxis.”’ The course 
of business would continue much as it does at present. Six 
‘Lords of Appeal’ would sit in the Royal Courts in the Strand, 
as the Lord Justices now sit. A third Court would be perhaps 
constituted, which might take appeals now taken by Divisional 
Courts. Scottish and Irish, Indian and Colonial appeals, and 
appeals from Consular Courts and the Channel Islands, would no 
doubt continue to be heard by the same Judges and, for a time, 
in the same place as.now. As to ecclesiastical appeals, it may be 
remembered that Lord Selborne was greatly pressed to include them 
in the appeals to be disposed of by his Court of Appeal. ‘It would 
be,’ it was said, ‘the greatest conceivable gift to the Church.’ 
Perhaps, if the same view is still held, effect might be given to it. 
The High Court would, according to the scheme suggested, lose the 
services of the Lord Chief Justice and the President of P. D. and A. 
Division; but it would be very desirable that the services of the 
former as a criminal Judge should not be lost, and the ancient title 
of L.C. J. should be retained. As to the work to be done. It seems 
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(see Civil Judicial Statistics for 1897, by John Maedonell, Esq., 
C.B., LL.D.) that the annual average number of appeals of all kinds 
heard and determined for the years 1893-7 was, in the Privy Council 
about 56; in the House of Lords, 48; in the Court of Appeal, 522; 
making in all 626. From this, the English appeals to the House of 
Lords, about 40, would have to be deducted, but appeals which now 
go to Divisional Courts would require to be added, the average 
being about 298, thus making a total of 884 appeals of all kinds, 
Supposing five Courts to be sitting, this would give about 177 
appeals to each Court, for the hearing of which two hundred days 
would suffice. If three Judges sat in each Court, there would be 
a force in reserve of seven or more Judges. 

The reform advocated under this and the preceding heading is 
the logical result of the principles laid down in 1873-6, and if 
carried out would be the ‘crowning of the edifice,’ the foundations 
of which were then laid. It is simple, and its adoption need not 
cause any interruption of business nor any interference with 
‘interests.’ It is conservative, being indeed merely a modification, 
to suit the requirement of the times, of the principles upon which 
the Justices Itinerant and the Concilium Regis were founded. 
That it would secure to the country a most dignified and efficient 
Supreme Court of Justice is beyond question; and the cost of 
it would be nothing, for no extra salary, unless four salaried 
Colonial Law and Indian Lords should be appointed, and no 
increase of existing salaries would be required, for the services 
of peers in the position of Lord James of Hereford and of Lord 
Brampton, and of retired Judges like Sir Ford North are in effect 
gratuitously given. 

Since this article was written, suggestions have been made and 
measures, it is believed, are being taken for strengthening the Privy 
Council and uniting it with the House of Lords as one tribunal 
under the title of the ‘Imperial Court of Appeal.’ It is curious to 
observe that the very name is adopted which was suggested in 1873 
for the tribunal which, it was hoped, would put an end for ever to 
‘the expense and delay incident to double (now possibly treble) 
appeals.’ ‘The opinion which creates law’ is, as Professor Dicey 
has recently said, an opinion ‘formed thirty or forty years ago, 
and put into foree by men of to-day.’ This gives some ground 
for the hope that in the near future the views which were 80 
strongly held and so vigorously supported both by the lawyers 
and statesmen of thirty years since may find expression in the 


Statute Book. 
Tuomas Snow. 





CONSIDERATION AND THE ASSIGNMENT OF CHOSES 
IN ACTION. 


HAT (or, rather, when) is a chose in action? What is the 

distinction between a legal and an equitable chose in action ? 
How may choses in action be assigned? What choses -in action may 
be assigned? These are questions which the Judicature Act has 
done more to raise than to solve. Here I propose to deal only 
with one point concerning the assignment of choses in action. 

It is stated, with more or less of directness and breadth, in text- 
books of repute, that a Consideration is necessary to the validity of 
an assignment of a chose in action. One distinguished author states 
the doctrine without qualification, on two occasions. Speaking of 
the assignment of ordinary contractual rights, and contrasting it 
with the transfer of a negotiable instrument, Sir William Anson 
says: ‘in the case of an ordinary contract, J)’ (the assignee) ‘ would 
be called upon to show that he had given consideration to A’ (the 
assignor) ‘for the assignment'.’ It is true that, in another passage, 
the Warden of All Souls points out the equitable origin of the 
doctrine*; but he treats it as incorporated into the Judicature 
Act, and, therefore, as of general application®. Snell propounds 
the rule with almost equal breadth*. Leake, though he confines 
himself to equitable assignments, apparently commits himself to 
a similar doctrine: ‘The Court of Chancery, in the exercise of 
equitable jurisdiction, treated the assignment of a legal chose in 
action a8 importing an agreement that the assignee should use the 
name of the assignor in proceedings at law to realize the chose in 
action ; which agreement, if supported by valuable consideration *, the 
Court would specifically enforce °’ Mr. Blake Odgers, in his recent 
article in the Encyclopedia of the Laws of England’, whilst admitting 
that assignments falling within the twenty-fifth section of the Judica- 
ture Act are valid without consideration, emphatically asserts that 
‘it was essential to the validity of an equitable assignment before 
the Act (and it still remains essential in all cases not within this 
section) that the assignment should be for valuable consideration.’ 


; ar ayy (oth ed.), p. 250. : ery 243, — 

* Ibid., p. 245. Jquity a ed.), p. 85. 

* The italics are the writer's. * Law of Contracts (3rd ed.), p. 997. 
* Vol. i. p. 356. 
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The statements of Story' and Smith’, though not free from 
ambiguity, lean in the same direction. 

It is evident, therefore, that the doctrine has much theoretical 
authority, although one or two eminent writers are significantly 
silent on the subject *. Moreover, the doctrine is of good age. 
Fonblanque, in his notes to the anonymous treatise on Equity 
edited by him, asserts that ‘interests in contingency, respecting 
personal estates, are assignable in equity ; but it may be material 
to observe that, in case of assignments of such interests, Equity 
requires the assignee to show that he gave valuable consideration 
for the interest assigned, and therefore will not interpose to assist 
volunteers *.’ There are even dicta of very eminent Equity judges 
which, if they were not easily capable of a different explanation, 
would go far to support the doctririe. Thus Lord Keeper Bridgman 
is reported to have said, in an anonymous case of 1676, that he 
‘would not protect a voluntary assignment of a chose in action’! 
And Lord Hardwicke, in two reports of 1741 * and 1742’, is credited 
with similar expressions. Against these expressions, however, inust 
be set the remarkable statement of so careful a reporter as J’eere 
Williams, in a case of 1733 *, that ‘it was admitted on all sides, that 
if a man in his own right be entitled to a bond, or other chose in 
action,he may assign it without any consideration.’ And, though there 
may be some excuse for the doctrine, there is, as 1 shall hope to show, 
no justification. For, upon examination, it appears that not one 
single case which is relied upon in support of the doctrine will bear 
it out ; further, that there are several unshaken decisions absolutely 
inconsistent with it. 

Looked at from the point of view of principle, the doctrine is 
strange ; for, as is now very well known, the requirement of Con- 
sideration took its rise in the evolution of the simple contract, and 
had nothing to do with assignment or transfer. So far as interests 
in land are concerned, they have been freely transferable without 
Consideration ever since Quia Emptores ; and, although choses in action 
relating to land were long deemed to be inalienable, the relaxa- 
tion of this rule was gradually effected by statutes which said not 
one word about Consideration *. Leake, with his usual caution, saw 
this difficulty ; and,as we have seen,in the passage quoted from his 
book, invented an elaborate explanation to bring the doctrine 


? Equity Jurisprudence (2nd Eng. ed.), p. 691. 

* Principles of Equity (2nd ed.), p. 334. 

* e. g. Fry, Specific Performance ; Pollock, Contract ; Williams, Personal Property. 

* Equity (sth ed.), p. 215 n. ® Freeman, Ch. Ca. p. 145. 

* Bates v. Dandy, 2 Atk. p. 207. 7 Jewin v. Vobe, ibid., p. 417. 

* Lord Carteret v. Paschal, 3 P. Wms. 199. 

* e.g. the Wills Act, §§ 1,3; Real Property Act, 1845, § 6; Conveyancing Act, 
1881, § 50 (1). 





we Ss FS 


re eT Ss 


July, 1900.) Assignment of Choses in Action. 243 








within the region of contract. But his argument contains a fatal 
flaw. The chief point of the equitable assignment was, that it 
enabled the assignee to sue in Ais own name. Doubtless Equity (no 
less than Law) has recognized that a voluntary assignment must, in 
many cases, give way to a subsequent claim of better foundation. 
But that is not the point. The point is, whether, as between the 
parties to it and the person liable, an assignment of a chose in action 
must be founded on valuable Consideration. 

Now the ouus probandi rests, I maintain, upon those who assert 
the affirmative. Even if it were the fact (which it is not) that no 
reported decision could be shown, which necessarily involved “the 
approval of a voluntary assignment, this fact would be quite con- 
sistent with the correctness of voluntary assignments. It would 
merely show that no reporter had thought it necessary to report 
acase which involved no departure from principle. It would be 
quite sufficient to take the cases relied upon by the supporters of 
the doctrine here impugned, and to show that they did not bear 
out the proposition. But the advocate of a good cause can afford 
to be generous ; and it will, perhaps, be shorter and more con- 
vincing to show, first, that voluntary assignments of choses in action 
have in fact been supported by Courts of Equity, and then to 
suggest briefly the excuses for the contrary proposition. 

And first, with regard to assignments under the Judicature Act. 
The two cases of Harding v. Harding and Walker v. The Bradford 
Old Bank® seem quite conclusive against the view that these 
require a Consideration. In the former case, the plaintiff sued in 
Q. B. D. to recover a sum of money due to her father as a residuary 
legatee under a will, of which the defendants were executors and 
trustees. The sum had been admitted by the defendants in an 
account stated. It was therefore a legal chose in aclion. The 
assignment by her father, under which the plaintiff claimed, was 
a mere order addressed to the defendanis, and no Consideration was 
given for it. The defendants took the objection of want of Con- 
sideration, and were overruled, In the latter case, the assignor 
by voluntary deed assigned to the plaintiff all moneys then or 
thereafter to be standing to his credit in the books of the defendant 
bank. No notice of the assignment was given to the bank until 
after the assignor’s decease, at which time his balance was £217. 
The assignee brought an action to recover the amount, and the 
bank raised the defence of want of Consideration. But the defence 
was decisively overruled. After these two cases, it is hardly possible 
to argue that an assignment, otherwise valid under the Judicature 


? (1886) 17 Q. B. D. 442. ? (1884) 12 Q. B.D. gar. 
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Act, requires a Consideration. It need hardly be pointed out that 
the Act itself contains no word of the doctrine’. 

But we pass to decisions of Courts of Equity. In Lambe v.Orton *, 
decided by V.-C. Kindersley in 1860, one of the next of kin volun- 
tarily directed payment of his share in the residuary estate of 
a deceased person to 4, B, and C. The representatives of the 
assignor, after his decease, tried to upset the assignment; but it 
was upheld by the Court. This case would be quite conclusive, 
but for the fact that it is the custom to speak of and, sometimes, 
to legislate for an executor as though he were a trustee, and 
to ‘treat an unpaid share of a next of kin as an equitable interest. 
It may be an equitable interest; but surely it is also a chose 
in action? However, the point need not be laboured. We pass to 
cases to which, it is conceived, no possible objection can be taken. 

In Fortescue v. Barnett® the defendant assigned a policy of insur- 
ance by a voluntary deed to the plaintiff, and retained the policy in 
his own possession. No notice was given to the insurance com- 
pany ; and the latter, acting in ignorance of the assignment, paid 
bonus and surrender value to the assignor. At the suit of the 
assignee, the assignor was ordered to replace the value of the 
security. In the almost contemporary case of Bill v. Cureton’, 
an unmarried lady assigned a sum of stock to trustees, upon a purely 
voluntary settlement. Afterwards, and before any claims under the 
instrument (except her own) had come into existence, she claimed 
to revoke the settlement, on the ground that it was voluntary. Her 
claim was disallowed by Sir C. Pepys. 

If further proof be needed, we may turn to the well-known 
decision in ex parte Pye®. There the testator had directed an agent 
in Paris to purchase a personal annuity in the name of X. The 
agent, disobeying his instructions, purchased the annuity in the 
name of the testator. The latter then sent over a power of attorney 
to his agent, bidding him at once to transfer the annuity to Y. He 


did so, but, before he effected the transfer, the testator died. Having . 


ascertained that, by French law, the acts of an attorney, done in 
bona fide ignorance of his principal’s death, were valid, Lord Eldon 
upheld the assignment, for which there was, of course, no Considera- 
tion, as there had been none for the original gift of the testator. 
The case is often referred to as an authority for the proposition, 
that where a man has, by a voluntary act, constituted himself 
a trustee, he will not be allowed to revoke his act. But there was 
really, as will have been seen, no question of trusteeship at all. If, 


' This fact is pointed out by Sir W. Anson in the last (gth) edition of his book (p. 246). 
* 1 Dr. & Sm. 125. * (1834) 3 My. & K. 36, 41 RR. 5 (Sir John Leach M.R.). 
* (1835) 2 My. & K. 503, 39 R.R. 258. * (1811) 18 Ves, 140, 11 R. R. 173. 
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after the purchase had been effected in his name, the testator had 
chosen to appropriate the annuity, he could have done so. He pre- 
ferred to assign it ; and his assignment was declared binding by the 
most cautious of Chancery judges. 

In making this first selection of cases, I have taken care to avoid 
quoting those in which the subject-matter of the assignment was 
in the nature of an equitable interest. And yet, an equitable 
interest—e. g. the interest of a beneficiary in stock standing in the 
name of a trustee—is very like an equitable chose in action, It 
cannot be enforced without proceedings against the trustee, which, 
at any rate before the Judicature Act, could only be brought in 
a Court of Equity. And the best proof that this view is correct is 
to be found in the fact that attempts to extend the doctrine of 
Consideration to this class of cases have been made—and overruled. 
In Kekewich v. Manning’, decided in 1851, Lord Justice Knight Bruce 
said :— 

‘Suppose stock or money to be legally vested in A, as a trustee 
for B for life, and, subject to B’s interest. for C absolutely; surely 
it must be competent for C,in A's lifetime, with or without the 
consent of A, to make an effectual gift of C’s interest to J) by way 
of mere bounty. .. . If so, can C do this better or more effectually 
than by executing an assignment to J)?’ 


The question of the Lord Justice still awaits an answer; and, 
meanwhile, his decision in Aekewich v. Manning has been acted upon 
by Vice-Chancellor Wood in Dona/dson vy. Donaldson *, and referred 
to with approval in other cases*. But, indeed, Kekewich v. Manning 
laid down no new rule. For at least two hundred years Courts of 
Equity have recognized as valid, voluntary assignments of equitable 
interests, both in land and in personalty. To quote only a few 
eases, it suffices to mention Warmstrey v. Tanfield* (contingent 
executory interest in a term of an advowson), /e/zey v. Pinwel/® 
(devise of an equitable interest in a term), Goring v. Bickerataffe ® 
(assignment of a future interest in a term), Ziomas v. Freeman’ (the 
like), Wind v. Jekyl ® (devise of a similar contingent interest), /igden 
v. Williamson® (interest in an estate devised on trust for sale), 
Wright v. Wright® (assignment of a contingent interest under a 
devise), Petre v. Espinasse"' (voluntary assignment of share of in- 
testate’s estate upheld against assignor himself), Ne/thorpe v. Holgate" 


' De G. M. & G. 176. 2 (1854) Kay, 711. 

* e.g. Richardson v. Richardson (1867) L. R. 3 Eq. 692; Penfold v. Mould (1867) L. R 
Eq. 564, &e. 

* (1628) 1 Reports in Chancery, 16 (Lord Coventry and the judges). 

* (1640) Pollexfen, 44 (Lord Keeper Finch). * (1663) Pollexfen, 31. 

* (1706) 2 Vern. 563 (Lord Cowper). * (1719) 1 P. Wms. §72. 

* (1732) 3 P. Wms. 132. * (1749) 1 Ves. Sr. 408, 

" (1834) 2 My. & K. 496, 39 R. R. 254. 12 (1844) 1 Coll. 203 

VOL, XVI. s 
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(assignment of contract to purchase land), Dowell v. Dew" (assign- 
ment of contract to grant a lease). 

In the face of this array of authority, it is, perhaps, only a ques- 
tion of pathological interest—how the doctrine arose? But 
pathological studies are often valuable. And, on investigation, it 
will be found that there are two rules of Equity, either of which, or 
both together, might lead to the conclusion, that a Consideration is 
necessary in equity to the assignment of a chose in action, And it 
is, probably, from want of attention to the exact limits of these 
rules that the doctrine has arisen. 

(1) A voluntary assignment of a chose in action cannot prevail 
against a person with a better claim. This rule, which seems to 
have been borrowed from the well-known statute of 1584 (or, 
rather, from the construction placed upon it), was first introduced, 
it would seem, to prevent the assignment by a husband of his 
wife's equitable choses in action defeating her equity to a settlement. 
This is the simple explanation of such cases as Jacobson v. Willian- 
son*, Bates v. Dandy*, and Jewin vy. Vobe*, often quoted in support 
of the main doctrine. And it is conceivable (though the writer is 
not aware of any decision to that effect) that this rule might 
be extended to cases of voluntary assignments of choses in action 
in favour of subsequent purchasers for value. But it is noteworthy 
that the Courts have refused to apply it to voluntary assignments 
of equitable interests in stock, even though reversionary®. No 
doubt voluntary assignments of choses in action may be set aside by 
creditors under the 13 Eliz. c. 5°; but again it is noteworthy, that 
the Court refused to apply the rule, until the passing of the 
1 & 2 Vict. c. 110 brought securities for money within the scope of 
goods seizable in execution’. Presumably, also, a voluntary assign- 
ment of choses in action would be impeachable under section 47 of 
the Bankruptcy Act, 1883. 

(2) Equity will not lend its aid to complete an imperfect attempt 


at assignment where there is no Consideration. This, I strongly 


suspect, is the true stone of stumbling. The rule is sometimes stated 
in loose fashion thus : ‘ Equity will not aid a volunteer. How mis- 
leading this statement of the rule may be can be readily gathered 
from the case of Fletcher vy. Fletcher*, where the Court of Chancery 
enforced, against the representatives of an obligor, a purely volun- 
tary bond, found in his possession on his decease, though it had 

1 (1842) 1 Y.& C. C.C. 345. ? (1717) 1 P. Wms, 382. 

* (1741) 2 Atk, 207. * (1742) ibid., 417. 

® Jones v. Croucher (1821) 1 Sim. & 8. 315. 

* (1861) Stokoe v. Cowan, 29 Beav. 637. 

* Dundas v. Dutens (1790) 1 Ves. J. 196, 1 R. R. 112; Sims v. Thomas (1840) 12 


A. & E. 536. This was a decision of a Court of Law. 
* (1844) 4 Ha. 67 
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never been communicated to the obligees, and though the obligor 
had attempted to revoke it by his will. If that is not ‘ aiding 
volunteers,’ it is difficult to see what is. In that case, however, 
Shadwell V.-C. stated clearly the true rule. ‘A Court of Equity 
will not, in favour of a volunteer, give to a deed any effect beyond 
what the law will give to it.’ Thatis the point. A Court of Equity 
will not lend its aid to complete a voluntary assignment of an 
imperfect character, because to do so would virtually be to annul 
the rule of law, that every simple contract requires a Consideration 
to support it. An imperfect assignment can only be treated as 
a contract to assign, and a contract to assign requires a Considera- 
tion. The only peculiarity in the equitable application of the rule 
is that, even where the imperfect assignment has been made by 
deed, Equity still declines to enforce it. But this is because Equity 
always refused to decree specific performance of a voluntary con- 
tract, even though under seal; and, until recently, Equity could not- 
award damages. This explanation at once gets rid, not only of 
the older cases, such as Row v. Dawson’ and Whitjield v. Fauset*, 
quoted in support of the doctrine, but also explains the modern 
cases of Milroy v. Lord *, Warriner v. Rogers *, Heartley vy. Nicholson ®, 
re Breton’s Estate®*, and Hardinge v. Cobden®. If these cases be 
examined, it will at once be evident that the whole point in each 
of them was, that the alleged assignment was wanting in the 
essential of completeness—in other words, that it was not an assign- 
ment at all, but a promise to assign. And the decision of Lord 
Romilly, in Morgan v. Malleson*, that even such an imperfect 
assignment is enforceable, is now universally condemned*. But 
that this doctrine does not extend to completed assignments is clear, 
both from the decision and the emphatic words of Lord Eldon in 
Ellison v. Ellison © :— 


‘I take the distinction to be, that if you want the assistance of 
the Court to constitute you cestwi que trust, and the instrument is 
voluntary, you shall not have that assistance for the purpose of 
constituting you cesfui que trust; as = a covenant to transfer 
stock, &e., if it rests in covenant, the Court will not execute that 
voluntary covenant: but if the party has completely transferred 
stock, &e., though it is voluntary, yet, the legal conveyance being 
a aed made, the equitable interest will be enforced by this 

ourt.’ 


' (1749) 1 Ves. Sr. 331. * (1750) ibid., 387. 
* (1862) 2% G. F. & J. 264. * (1873) L. R. 16 Eq. 340. 
. (1875) L. R. 19 Eq. 233. * (2881) 17 Ch. D. 416. 
(1890) 45 Ch. D. 470. * (1870) L. R. 10 Eq. 475. 
* e.g. Warriner v. Rogers, L. R. 16 Eq., at p. 348: Richards v. Delbridge 1874) 
L. R. 18 Eq. at p. 15. 
* (1802) 6 Ves. 656, 6 R. R. 19 
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Finally, it may be pointed out that the subject is sometimes 
confused by the introduction of a class of cases which really turn 
on another point. If a settlement or disposition is made by a 
person wholly for his own benefit, Equity will allow him to revoke 
it, at any rate if he is of full age and capacity. This is the 
explanation of such cases as Beatson vy. Beatson‘, Morrell v. Wootten? 
and Puu/ vy. Pau/® ; and, inasmuch as such dispositions are naturally 
of a voluntary character (for who would pay money to be allowed to 
act as a trustee?), there has been a tendency to treat them as 
supporting the main doctrine. But the strict limits placed by the 
Court even upon such revocations are apparent from the case of 
Bill v. Cureton *, quoted above, There the Court refused to allow 
a lady to revoke a voluntary assignment, not made in contemplation 
of marriage, for the benefit of herself and any husband and children 
she might afterwards have. And these cases do not really illustrate 
the doctrine at all. 

The net result of this inquiry may be summed up thus :— 

Equity does not, and never did, require a Consideration for the 
validity of the assignment of a chose in action; but, 

(2) Voluntary assignees of choses in action may be postponed (at 
any rate where their titles are not protected by the Judicature Act) 
to subsequent acquirers with a better claim ; and, 

(8) An imperfect assignment of a chose in action will not be 
completed by the Court at the suit of a volunteer. 


EDWARD JENKS. 


* (1841) 12 Sim. 281. * (1852) 16 Beav. 197. 
* (1880) 15 Ch. D. 580. * (1835) 2 My. & K. 503, 39 R.R. 258. 


[With regard to the passage quoted from that extremely accurate 
writer the late Mr. Leake, I must confess that I see nothing te 
criticize. He is speaking of the specific enforcement of an implied 
agreement, and no Court of Equity would ever specifically enforce 
a merely voluntary undertaking, whether express or implied, and 
whether arising out of the assignment of a chose in action or any 
other transaction.—EDb. } 








—-_ 


ana => os «~- so = 


THE GROWTH AND DEVELOPMENT OF INTERNATIONAL 
LAW IN AFRICA. 


HE exp.orations undertaken by travellers in Africa have within 
the last thirty years opened to European nations the interior 
of the continent. Livingstone, Burton, Speke, and Stanley led the 
way. The discovery of wide waterways traversing lands thickly 
peopled, and productive of valuable commodities, changed entirely 
the positions of those nations which occupied or had influence over 
the territories contiguous to the regions which had hitherto been 
untrodden by the feet of white men. 

Those Powers who had historical or other claims in Africa 
bestirred themselves. Others pushed forward to obtain a foothold 
in these new regions. The claims accruing from occupation or dis- 
covery were fortified by treaties with native chiefs or the procla- 
mation of Protectorates. In such a state of circumstances it became 
necessary for the nations chiefly concerned with Africa to adjust 
their relations one with another. The operations of a company 
called the International Association of the Congo in the watershed 
of the River Congo, which had been discovered and explored by 
Stanley, were of an extensive and important nature. The Asso- 
ciation signed treaties with native chiefs, accepted cessions of terri- 
tory, and rapidly developed its authority. Under the direction 
of the King of the Belgians, it had become a factor of importance, 
and one to be taken into account in the decision of African ques- 
tions, since its sphere of operations spread over the watershed of 
the wide Congo river whose tributaries take their rise in the great 
lakes of the east. Its status was that of a company operating in 
the newly-discovered regions, subject to the laws of Belgium, but 
possessing no international entity, and unrecognized diplomatically 
by other nations. Upon the invitation of the German Emperor 
a Conference of the Powers was held at Berlin in 1885, for the 
purpose of regulating ‘in a spirit of good and mutual accord the 
conditions most favourable to the development of trade and civiliza- 
tion in certain regions of Africa, and of assuring to all nations the 
advantages of free navigation on the two chief rivers of Africa 
flowing into the Atlantic Ocean, and of obviating the misunder- 
standing and disputes which might in future arise from new acts of 
occupation on the coasts of Africa.’ 

I. The result of this conference was the signing of an Act known 





Protocols. 
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as the General Act of the Conference of Berlin, 1885. This Act has, 
when taken in connexion with the General Act of the Conference 
held at Brussels in 1890 in relation to the slave trade, become 
material into which have been interwoven new theories of inter- 
national law. By treaties, agreements, conventions, by discussions 
or diplomatic communications, and also by the treatises of inter- 
national lawyers upon points of doubtfal interpretation, an adapta- 
tion of the well-established principles of international law to the 
changing circumstances of the development of Africa is gradually 
being brought about. 

II. The questions that might arise as to new acts of possession 
(prises de possession) were dealt with by Article XXXIV of the 
Act of 1885. Not only those Powers which already held possession 
of tracts of land on the coasts of Africa, but also those which might 
in future acquire them, were subject to its provisions. A new act 
of possession, as well as the assumption of a Protectorate, required 
due notification to the Signatory Powers, so that they might, if need 
be, make good any claims of their own. 

If these formalities were complied with, the validity of the acts 
became unimpeachable, so far as the Signatory Powers were con- 
cerned, and, as all Governments of any importance were repre- 
sented at the Conference, the notification might be said to be good 
against the civilized world. 

No rules for the occupation of new territories were laid down by 
the Conference. The question was thought a delicate one, but 
certain principles were enunciated, upon which the occupying 
Powers should act. Obligations were imposed insuring the esta- 
blishment of authority in the regions occupied, sufficient to protect 
existing rights, and to maintain the freedom of trade and transit. 

‘Existing rights’ refer not merely to the rights possessed by 
incomers, foreigners to the native states, which they might have 
obtained by grant from the native chief, but also to those territorial 
rights of usage and custom which the occupying Power would 
recognize and not destroy. Where the native state was one of 
a comparatively highly organized nature, the act of occupation 
would, under the Berlin Act, be in form a ‘ prise de possession,’ in 
character rather the assumption of a Protectorate. The Powers, 
however, confined the duty of establishing authority to acts of 
occupation only, leaving Protectorates unaffected by the obligation, 
but subject to the notification which would define the limits and 
the extent of the Protectorate. 

The effect of the two articles taken together was to substitute 
for effective occupation the notification to the Powers, and to 
give their assent the force of law. From the moment of the 
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acknowledgement of the receipt of the notification, and its recogni- 
tion by all the signatories, the district would pass into the posses- 
sion of the notifying Power, and the responsibilities attaching to 
such possession would be assumed forthwith. 

The right of occupation was not based upon treaty, cession, con- a 
quest, or discovery, nor upon the ground of the country being 1885, 
derelict or ferritorium nullius, but rather upon a right sanctioned 5. P. ©. 
by civilized nations inter se and affirmed by treaty. The recogni- , 
tion of a State existing within the uncivilized region, which was 4¢ — 
the subject of the new accession of territory, would to a certain ag 
extent nullify the objects aimed at, viz. the avoidance of misunder- a 
standing and disputes which might in future arise from: new acts of ;s7-9, ' 
occupation, A fruitful source of contention might flow from the e he 
struggle to obtain the consent of some powerful chief to cede his Inter | 
territories to one Power, or the other, if the right to occupy or — 
protect his tribal possessions rested solely upon the priority of the 138. 
treaty or the sufficiency of his consent. a. 

It was, moreover, desirable that the occupation as such should sur les 
be effective, and that the occupier should within a reasonable sana 
interval manifest a wish or a power to exercise his rights within Protocols, - 
the region occupied, and to fulfil the duties which such occupation pony 
entails. 15, 1884. 

The rights of sovereignty which accrue from occupation and from Despag- 
the assumption of a protectorate were not placed upon the same ™* P- 223: 
footing ; in the one case an obligation to ensure the establishment 
of authority was imposed upon the occupying Power, in the other, 
beyond the duties which are implied by the term Protectorate, no 
further responsibilities were incurred. It would appear, therefore, 
that the Signatory Powers placed new acts of possession upon a 
higher plane than the mere proclamation of a Protectorate. Effective 
occupation would lead up to territorial sovereignty ; a Protectorate 
would imply ‘ une sorte de conquéte morale précédant et justifiant aad 
par la suite la conquéte matérielle,’ which might or might not — 
develop into absolute annexation. 

It must be noted that both new acts of possession and also the 
declaration of a Protectorate are subject to the notification under 
Article XXXIV, although the Conference did not impose the same 
obligations upon a protecting as upon an occupying Power. Pro- Westlake, 
fessor Westlake and Mr. Hall are of opinion that the effect of the Iter 
proclamation of a Protectorate on the coasts of Africa carries with Law, 
it an obligation of establishing authority equal to that laid down in fj)" 
Article XXXV, and that the meaning of the Perlin Act is rendered Jurisdic- 
clear by the emphatic declaration of the Brussels Act, that the most (10" 0f the 


effective means for counteracting the slave trade in the interior of p. 214. 





252 The Law Quarterly Review. (No. LXUIL. 


Africa are by the progressive administration and judicial organiza- 
tion of territories placed under the sovereignty or protectorate of 
civilized nations. 

It will be seen that the line which separates occupation from 
protectorate is fine. A Protectorate must be an exclusive right as 
against all other nations, and the possession of that right brings 
with it the corresponding duty of establishing some form of govern- 
ment for the protection of its own subjects and those of foreign 


Westlake, Nations. As Professor Westlake remarks :— 


Inter- 
national 


‘If the exclusive character of a Protectorate is admitted, surely it 
follows that the government required by the conditions of the 
region must be supplied by the State which excludes all others 
from supplying it, and that that State is armed by all others which 
recognize its protectorate with their consent to its exercise of juris- 
diction, indispensable for the purpose, over their subjects within 
the recognized area.’ 


The practical effect of Articles XXXIV and XXXV has been to 
allow acts of occupation to fall into desuetude. Civilized nations 
could obtain all the powers they required, both on the coast and in 
the interior, by the proclamation of a Protectorate, so that it has 
become, as Despagnet suggests, a variant in the procedure laid 
down by the Conference of Berlin. ‘ Prises de possession’ and pro- 
tectorates have in the course of the last fifteen years become almost 
alike in their operation. 

Ill. The principle of the free navigation of rivers and waterways 
separating or traversing several States had been laid down from 
the date of the Congress of Vienna, 1815, and applied since then to 
certain rivers of Europe and America by the treaties of Paris, 
Berlin (1818), and London (1871-83). But until recent years the 
establishment of this principle did not bring with it any suggestion 
of the abolition of import duties or the diminution of customs. 
Free transit for all ships, subject only to navigation dues, was the 
extent of the privileges granted to foreign traders. 

The economic theory that universal freedom of trade benefits 
mankind materially and socially found no support in these treaties. 
But the Berlin Conference has extended the scope of the earlier 
treaties and conventions. It has declared that freedom of trade 
in its modern meaning exists in the basin of the Congo, its em- 
bouchures and circumjacent regions. In addition to affirming the 
free navigation of the rivers Niger and Congo, it has mapped out and 
defined a free trade zone extending across Africa between parallels 
of latitude 6° north to 18° south. By the Signatory Powers these 
provisions are recognized henceforth as part of international law, 
so that the theory of free trade, though not regarded by the vast 
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majority of European States as worthy of acceptance, has by the Article 
General Act been imposed upon Central Africa. — 

The explanation need not be far to seek. Although Great 
Britain was deeply concerned in the deliberations of the Confer- 
ence, her voice was not preponderant, and the knowledge of her 
attachment to free trade would hardly have been of avail to carry 
with her the votes of the delegates; but the closing to foreign 
trade of the vast territories adjacent to the Congo might have been 
the result of the admittance into the international society of the 
Congo Free State. It was, therefore, for the advantage of all the 
Signatory Powers that equal opportunity of trade and transit 
should be given to each. The grant of free imports under certain 
conditions was the price paid for the recognition of the State and 
the guarantee of its neutrality. 

The admission of a new State into the international family upon 
these terms has given an international sanction to the doctrines of 
free trade within the regions and limits defined by the Conference 
of Berlin. 

IV. Five years after the signing of the Berlin Act, the Powers 
again conferred upon African matters. The best means for sup- 
pressing the traffic in slaves was the subject of their deliberations. 
The rights given by the Berlin Act of declaring protectorates or 
taking possession of districts adjacent to the coasts had been largely 
taken advantage of during the years that had elapsed. It was, 
therefore, a favourable moment for concerted action. The Powers 
most concerned and most solicitous to put an end to the cruelties 
which had been perpetrated upon the African natives had, by the 
efforts of traders and missionary pioneers, obtained a firmer footing 
within the districts that had fallen beneath their sway. Some 
authority was felt, some rudimentary administration had been set 
up, the influence of European Powers had extended, so that it was 
possible that the decisions at which the Conference arrived could 
be carried out. Slave routes in the interior were more successfully 
blocked, whilst a more stringent watch was kept upon the coast-line 
to stop the traffic across the sea. 

V. The Powers declared that the most effective method for Article I, 
counteracting the slave trade in the interior of Africa was the pro- —— 
gressive organization of the administrative, judicial, religious and 
military services in the African territories placed under the 
sovereignty or protectorate of civilized nations. 

Although the whole of Africa had not at the time of the signing 
of the Act been apportioned out amongst European nations, suffi- 
cient progress had been made under Article XXXIV of the Act of 
1885 to indicate the regions which were likely to fall under the 





Article II. 
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influence or into the possession of the several States. It was, there- 
fore, laid down that the Power responsible in each territory should 
gradually establish in the interior strongly occupied stations in such 
a way as to make their repressive action most effectively felt; that 
they should, by constructing roads and by establishing telegraphic 
lines and means of communication, assure the security of the road- 
ways. In addition to the main duty of repressing the slave trade, 
these stations or forts, and the cruisers placed in the inland waters, 
were to serve as places of refuge from the slave-hunters for the 
native populations placed under the sovereignty or the protectorate 
of the State to which the station belonged, and also as rallying 
points for independent nations who might from thence obtain 
assistance for their own defence. 

The various protectorates which have been proclaimed over 
Africa do not fulfil all the conditions necessary in the strict defini- 
tion of the term as it had hitherto been applied in Europe. A Pro- 
tectorate has been defined as a State or community which has 
parted with freedom of action in foreign affairs. In international 
law such a state is semi-sovereign ; it lacks full control over its 
foreign affairs, which are subject to the assent, approval, or control 
of the protecting State, but, had it not dispossessed itself of that 
control, it would be fully independent. The various protectorates 
claimed over Africa cannot be described as such. Their roots draw 
nourishment from a different soil ; the peoples are for the most part 
barbarous or semi-civilized, and unacquainted with European 
ways. Some missionary or trader, or some emissary of civilization, 
some hunter of big game, penetrates into unknown and unmapped 
regions. He becomes friendly with the tribes with whom he comes 
in contact, and gains influence over them, and in a representative 
capacity obtains concessions and privileges from the chiefs. These 
may accrue for the benefit of commercial companies trading within 
the regions. They may take the form of treaties and agreements 
with European powers firmly attested by the thumb-marks and 
crosses of the unlettered chiefs. It may be that these treaties are 
signed by a direct representative of the European Government, and 
the chiefs and kings place themselves under the protection of that 
power, or, on the other hand, traders peacefully disposing of their 
wares may be ill-treated by the native rulers, and redress for their 
injuries be demanded by the State to which they belong. In that 
case, if military operations are undertaken, the native state may 
pass into the possession of its invader by conquest, or submit to the 
terms imposed upon it, which may take either the form of the pro- 
clamation of a Protectorate or the assumption of full territorial 
jurisdiction. The Berlin General Act rendered to a great extent 
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the signing of these treaties unnecessary. They served rather as 
proofs of the expansion of the State's influence commercially and 
politically amongst the tribes, and as a justification of the new 
acquisition, if objections should be made under the Berlin Act to 
the notification under Article XXXIV. But as Westlake observes 
in his International Law :— 

‘No document in which such natives are made to cede the PP. '4+ 
sovereignty over any territory can be exhibited as an international “- 
title, although an arrangement with them, giving evidence that they 
have been treated with humanity and consideration, may be valu- 
able as obviating possible objections to what would otherwise be 
a good international title to sovereignty.’ 


The principles, therefore, which are recognized in the relations 
between a protected and protecting State in civilized countries do 
not apply in the case of semi-barbarous tribes. Despagnet lays Despag- 
down the proposition that, instead of being limited to a tutelage ™*+ P. ?#3- 
over the protected State more or less marked, the protectorate of 
civilized States over those semi-civilized or barbarous becomes an 
establishment of sovereignty, and is thenceforward a colonial 
annexation of the Power which has established itself there. 

This, though somewhat an extreme statement, describes the 
tendency of the effects which follow a declaration of Protectorate. 
It is a process in the expansion of those States which are compelled 
for the protection of their traders or from political necessity to 
enlarge their sphere of action. The position of the tribes within 
the Protectorate takes the form and likeness of that of civilized 
nations, subject, however, to the operation of the Berlin Act. 
Treaties are made with the protecting Powers. The right of suc- 
cession of the chief, the maintenance and enforcement of the native 
laws and customs’, the exercise of their religious ceremonies, and 
the possession of their property, and their national and tribal 
rights, are confirmed to the protected States, or remain unaffected 
by the proclamation of a Protectorate. 

On the west coast of Africa, palavers held in the presence of the 
Governor or Administrator establish penalties, and give sanction 
to the native laws and define the limits of their jurisdiction. As 
far as possible, native law binding upon native subjects runs concur- 
rently with the laws of the protecting State, which alone are bind- 
ing upon British subjects and those under British jurisdiction, and 
are proclaimed by Orders in Council, or by the ordinances passed 
by the Legislative Councils within the Colonies to which the pro- 


' Within the Gold Coast Colony the native chiefs sit as assessors in cases in 
which the general customary law or tribal customs are in question. See Fanti 
Customary Laws, J. S. Sarbah (Clowes & Sons, 1897). 
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tectorates upon the west coast of Africa are for the most part 
attached. 

The West African tribes possess a genius for trade. They exhibit 
a keenness to ruin a rival trader by cutting off his markets or 
diverting the supply of his commodities, or by tolls and imposts 
export and import, king’s bar and custom bar, which would not 
discredit the more civilized inventions of ad valorem duties and high 
tariffs. Even their slave raids and man hunts are the outcome of 
a debased and perverted commercial instinct. Frequent tribal wars 
are the result of these rivalries; so that to prevent bloodshed, and 
to keep the peace, a reference of the disputes to an arbitrator 
appointed by the Governor is very frequently imposed upon the 
kings and chiefs who have entered into treaties or conventions with 
Her Majesty. These duties are performed by the Consuls or other 
officers employed in the service of the colony, who, from their 
administrative experience and knowledge of the local conditions, 
are best fitted for the work. 

The procedure under the Berlin and Brussels Acts has been 
somewhat dissimilar upon the west and east coasts. 

The west coast tribes have traded from time immemorial with 
Europe. Carthaginians, Portuguese, Dutch, English, French and 
Spanish, have all historical claims to have discovered or opened for 
trade some of its rivers or coasts: Senegal, Gambia, the Oil Rivers, 
Old Calabar, the Gold Coast, the Ivory Coast, the Slave Coast 
have been geographical names for centuries. Trade, whether it be 
in slaves or gold or spices, as formerly, or as now in oil and rubber 
and ivory, has always played the chief part in the intercourse 
between the civilized and uncivilized races. 

It was the pushing of traders and merchants into distant markets 
in the interior, and the bringing of fresh commodities down to the 
coast, that drew under European influence those tribes whose homes 
were far up the rivers and remote from the sea. With the expan- 
sion of trade followed the law merchant, and with it the force 
necessary to suppress cheating and redress grievances. The tribal 
wars, after the over-sea slave traffic ceased, were more frequently 
those of rival trade communities than wars of conquest or pillage: 
It is perhaps true that a desire to indulge in the luxury of a feast 
upon an enemy in some cases may have prompted a negro tribe to 
engage in battle, or the religious fervour of the Moslem impelled 
him to the fray, but, generally speaking, commerce and not conquest 
was the motive which induced African chiefs to wage war upon one 
another. Jealousy, due to the fact that more profitable business 
was done by one chief than another, or disappointment that profits 
were diminished by merchants gaining access to the first producers, 
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were frequent causes of inter-tribal difficulties. But the closing of 
their rivers to strangers, or hatred of a foreigner, or a refusal to 
trade was practically unknown on the west coast. Interference 
with the slave trade was resented, as was likely in a country where 
domestic slaves were valuable property, but beyond that there 
seemed no obstacle to the extension of European influence into the 
interior. It was not, however, until comparatively recent years 
that the hinterland of the west coast was begun to be developed, 
or its tribes brought within the sphere of action of those European 
nations who were settled on the coasts. 

But when once the exploitation of the west coast began, it pro- 
ceeded apace, and by means of conquest, occupation, cession, and 
protectorate, from Cape Juby to the Cape of Good Hope, there now 
remains but little of the interior unappropriated, and few tribes 
unvisited and unknown. 

On the east coast, on the other hand, few European nations 
could boast that they had established themselves in the interior, 
or possessed any but vague claims resting upon occupation or 
discovery, or on treaties with or cessions from mythical emperors 
or kings. The Sultans of Muscat and of Zanzibar reckoned the coast- 
line from below the island of Zanzibar northwards to Warsheikh 
to be under their authority. From Cape Delgado to Natal the 
King of Portugal was sovereign over the discoveries of the early 
navigators, the extent of which in the interior was ill defined, and 
had scarcely been reduced into possession by effective colonization. 
From Warsheikh northwards the coast-line was open to acts of 
occupation, of which advantage was taken by Italy, Great Britain, 
and France, under the Berlin Act, as far northwards as the terri- 
tories under the suzerainty of the Sultan of Turkey. 

With the exception of Natal, Cape Colony, and Mozambique, 
there were on that side no colonies which could afford a foothold 
from whence to advance into the interior, nor, save in the traffic 
in slaves and ivory, was there lucrative employment or scope for 
the trading instinct. 

By possessing a market for slaves in the territories of the 
Sultans of Muscat, of Turkey, and Persia, the slave dealers 
absorbed all that there was of trade, and by their barbarities and 
devastations in the interior destroyed effectually inter-tribal traffic 
in native productions, With the stoppage of this iniquitous trade 
by the action of European States, and by their efforts to carry out 
the provisions of the Brussels Act, the east coast was gradually 
brought more closely under their control. 

Treaties and conventions with the Sultan of Zanzibar formed 
the basis upon which extensive rights of protectorate and spheres 
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of influence in the interior were acquired by the British and 
German Governments. The means chiefly employed to carry out 
the objects of the Brussels Act in these regions were those indi- 
cated in Article IV, viz. the delegation of their rights and powers 
to Chartered Companies, which, though primarily formed for trading 
purposes, would assume the duties imposed by the General Act, 
and be entrusted with the progressive organization of the districts 
within which they operated. 

The Signatory Powers, however, emphasized the principle of 
international law that a State is responsible for its own acts and 
cannot contract itself out of its engagements by delegating its 
authority to any corporate body. 

The granting of charters was not confined to the east coast 
only, for a most successful trading company in the basin of the 
Niger had in 1886 various powers conferred on it. The Crown 
confirmed the cessions of territory and sovereign rights which it 
had obtained from various kings and chiefs, and empowered the 
company to hold, use, and enjoy these rights, interests, and 
authorities for its own purposes, but upon certain conditions. 
These conditions comprised, amongst others, the right of the 
Secretary of State to dissent from any of the dealings of the 
company with any foreign Power, the prohibition of a monopoly 
of trade, the performance of all the obligations undertaken by the 
Crown at the Berlin Conference, and the carrying out of any 
jurisdiction exercised within the companies’ territories under the 
Foreign Jurisdiction Acts. 

In the next year, 1887, all the territories subject to the govern- 
ment of the Royal Niger Company were placed under the protec- 
torate of the Crown, and due notification under Article XXXIV 
of the Perlin Act was given to the Signatory Powers. This was 
followed by an Order in Council providing for the exercise of the 
Queen’s jurisdiction within the Protectorate, known as the Africa 
Order, 1889. It contains a general law dealing with the consti- 
tution of the Courts, their general powers and procedure. 

The company having successfully carried out the duties imposed 
upon it, in 1899 surrendered its charter, and the administration 
of its territories was formally assumed by the Crown. 

Charters were granted in 1885 to the German East Africa 
Company by the German Emperor, and by the Crown to the 
Imperial British East Africa Company in 1888, and to the British 
South Africa Company in 1889. In form British charters follow 
that of the Niger Company for the most part, but terms suitable 
to the circumstances of the countries in which they operate are 
imposed in each case by the British Government. 
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With the exception of the British South Africa Company, none 
of the British Chartered Companies in Africa now exist. 

The Imperial East Africa Company, owing to military diffi- 
culties, lack of trade, and failure of its resources, surrendered its 
charter, and the administration of its territories is undertaken by 
the Secretary of State for Foreign Affairs. 

Where mining or trading can be carried on at a profit, there 
chartered companies are likely to succeed. But they have two 
dutiés to fulfil, the return of a satisfactory dividend to their share- 
holders, and the administration of the territories entrusted to them 
to the advantage of the natives within it. These duties are not 
incompatible, but experience has shown that they are ‘difficult to 
perform. The companies defray the cost of the administration in 
return for the privileges they enjoy, but the responsibility for 
their action lies with the State which confers these privileges 
upon them. The law to be administered throughout their pos- 
sessions is laid down for them by Orders in Council, but as far 
as the executive is concerned, they are unfettered. On the west 
coast the Royal Niger Company was a striking success; on the 
east coast all the companies, with the exception of the British 
South Africa Company (which is much shorn of its powers), have 
failed. 

The British South Africa Company has had a chequered and 
turbulent existence, but operating in a district in which white 
men can live, and in the midst of a large population of natives, 
it has had opportunities of exhibiting the capacity of its directors 
and the adaptability of a chartered company to administer the 
region entrusted to it. They have worked out a scheme of civil 
administration which is a modification of the Government in a 
Crown Colony, substituting for the veto or approval of the Crown 
the assent or approval of the Company. The control of armed Southern 
forces has, owing to recent events, been withdrawn from the 5 say a 
Company, and is now, through the High Commissioner, under the Council, 
direct control of the Crown. There is an Executive Council and — 
a Legislative Council, some members of which are elected by voters 1899, 5 
who possess certain qualifications. The authority of the Crown is ®: 7°75 
manifested by a resident commissioner, who is, ex officio, a member 
of both the Executive and Legislative Council, and, in addition, 
the nomination of the Administrator by the Company is subject 
to the approval of the Secretary of State. Civil and criminal law 
is administered according to the laws of Cape Colony, and appeals 
are heard by the Supreme Court of that colony, with appeal to 
the Judicial Committee of the Privy Council. The regulation and 
government of natives is under the control of a Secretary for 
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Native Affairs, assisted by native commissioners. The latter act as 
magistrates in all cases between natives, who can, however, appeal 
against their decisions. The native chiefs, who are appointed by 
the Administrator, have under them district headmen. Certain 
reserves have been set apart for the use of the natives. 

The result of the grant of the charter, as far as regards South 
Rhodesia, has been the establishment of a colony. The position 
of the native tribes has fallen from that of a treaty-making 
power, to that of a conquered people. The lands they occupy 
as reserves, though assigned to them for their exclusive use, are 
the property of the Company, and they themselves, whilst still 
retaining the form of their tribal institutions, are British protected 
subjects. 

The power of the Crown to exercise or delegate the powers 
of regulating trade or governing British subjects in foreign 
countries has been exercised from early times (Hakluyt, English 
Travels, vol. ii. 146) (3 Jac. 1). This prerogative, the discretionary 
power of the executive, rests in the Crown apart from Parliament, 
but to enforce it upon British subjects parliamentary sanction 
is required. The first of a series of Foreign Jurisdiction Acts, 
6 & 7 Vict. c. 94 (1843), succeeded by 53 & 54 Vict. c. 37, declared 
that the Crown could hold, exercise, and enjoy any power and 
jurisdiction acquired in a foreign country by treaty, grant, usage, 
sufferance, or other lawful means, in the same and ample manner 
as if it had been acquired by cession or conquest. 

The Queen exercises this power by Royal Proclamation under 
Orders in Council. Under the authority conferred by the Orders 
in Council, the High Commissioners of South Africa or Nigeria 
issue regulations, which are called Queen’s Regulations, for peace, 
order, and good government, or for the securing the observance 
of any treaty. These have the force of law within the limits 
to which the various Orders apply. They relate to every branch 
of administration, to revenue, hut taxes, sporting licenses, mail 
service, and stamp duties, or to township regulations, hire of 
porters, native labour, and the multifarious duties imposed upon 
municipal officials. They fulfil the legislative functions which 
ordinances made by the Council of a Crown Colony discharge. 
Binding as they are upon all persons within the protectorates, 
unless expressly excluded by the terms, they bring under the 
direct control of the Crown both the executive and legislative 
authorities. 

There have been in Africa two sequences of events. 

It may be said that on the west coast the expansion of trade has 
compelled the establishment of some form of administration, and 
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that law, civil and criminal, has followed the traders’ footsteps ; 

on the east coast administration has outstripped trade. The efforts 

of the missionary and the suppression of slavery have been the two 
civilizing agencies. European States have, as signatories of the 
Brussels Act, attempted to carry out the duties imposed upon them, 
either by delegation to chartered companies or by direct state 
action, whilst the endeavours of private citizens to evangelize the 
natives have largely assisted the work, and at the same time pre- 
pared the way for more effective administration. As soon as white 
people become numerous, the necessity at once arises to provide law 

for them. In civilized nations the law is already in operation. 

The Crown, when necessary, proclaims the law by Orders in Council 
binding upon all her subjects within the territorial limits in which 

the Order has force. If territorial sovereignty has been claimed by 

the Crown, the Order binds all persons, natives and foreigners 
alike. In fact, all who would be justiceable in any Court. But the 
Crown did not in the Order of 1889 advance so comprehensive 
aclaim. The Order was confined to British subjects, to foreigners African 
who submitted themselves to a Court, and to foreigners with respect > weg 
to whom any State, king, chief or government, whose subjects and 1889. 
under whose protection they are, had agreed with Her Majesty for 

the exercise of the authority. 

Although the Berlin Conference took place in 1885, and this 
Order is dated 1889, yet the British Government hesitated to 
assume jurisdiction over foreigners in its protectorates. By the 
Order of 1892, however, the proposition which had been maintained 
by the majority of the signatories of the Berlin Act, viz. that the 
establishment of a protectorate carried with it the right of 
administering justice over the subjects of civilized States, was 
fully accepted. 

By section 2 it was declared that where Her Majesty has declared ° 
any territory or place within the limits of the Africa Order in 
Council 1889 to be a protectorate, the Provisions of the Order shall 
extend to foreigners in the same manner as it does to British 
subjects, and all such foreigners shall-be justiceable by the Courts 
constituted for the protectorate under the same conditions as 
British subjects. 

Neither France nor Germany showed any reluctance to claim 
jurisdiction over all foreigners within their protectorates. By an 
Imperial Decree of 1888 it is declared that the Imperial authority state 
may extend its jurisdiction over all persons irrespective of their 8 
nationality, and natives of the territory are placed upon the same = 
footing as German subjects with regard to the right of flying the 
German flag. Foreigners settling within the jurisdiction may be 
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naturalized and become German subjects. The assumption of such 
extensive powers leaves but a narrow line to be passed to render 
them fully territorial, and to convert the protectorate into a colonial 
annexation. 

France has assumed powers no less extensive over foreigners 
within her protectorates. She has accepted the Conventional 
rights conferred by the General Acts of Berlin and Brussels in the 
sense in which they were regarded by the majority of the signa- 
tories. In L’Affaire Magny et autres (Cour de Cassation, October, 
27, 1893) the Court, in reversing the judgment of the Appeal 
Court of Réunion, which had declared its incompetency to try 
a British subject for murder committed in the protected island 
of Johanna, held that, if the French Resident had in his contro] all 
the powers of police for the repression of crime, it followed that he 
would have the right to judge all who committed criminal offences 
by French law. These rights of jurisdiction appear, apart from the 
authority of the General Acts, to be almost inherent in the executive 
of regions far removed from civilized States. Without them 
a weapon for the protection of subjects against the misdeeds 
of foreigners is taken from the armoury of the protecting 
State. But whatever danger may have been incurred from the 
want of full and complete jurisdiction has been averted by the 
Orders in Council of 1892-99, and Great Britain has now 
practically assumed the same position towards foreigners within 
her protectorates as that held by the other Powers concerned with 
Africa. 

External sovereignty, as distinguished from internal sovereignty, 
has been hitherto for the most part the extent of the power the 
Crown has claimed over those under her protectorate; but the 
trend of events politically as well as internationally is toward a 
more stringent control over the protected nations: ‘ Protectorates 
ripen into sovereignty.’ 

Amongst a people who are mainly engaged in cultivating the 
soil, the laws which govern the tenure of land are the most 
important. Questions of difficulty are apt to arise. A negro on 
the west coast possesses in many tribes two descriptions of pro- 
perty, that which he has gained by his own exertions, which 
becomes his own chattels real or personal, and that which he 
shares in common with his house or family. The apportionment 
or expropriation of the house property rests with the king, who 
exercises his kingly privileges, in some cases of his ‘mere motion, 
in others in accordance with ancient custom. These rights fall to 
him as the personal representative of his predecessor, or are con- 
ferred upon him by his succession to his kingdom or the tribal 
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stool. The kings or chiefs may or may not have transferred their 
tribal rights by treaty. In the one case the right of eminent 
domain, or the dealing with the ancestral property, passes 
to the protecting power, in the other it rests partly in the chief 
and partly in the Crown, since his dealing with the movables and 
immovables of his people, if manifestly unjust, is liable to revision 
on appeal to the superior authority. 

In East Africa, the keeping of herds and flocks occupies the 
people to a large extent. Wherever there are pasture lands there 
are found the cattle, sheep, and goats, which form the chief riches 
of the country. The king owns the best and most fruitful herds, 
and keeps and pastures them around his kraal; but amongst 
tribes of Zulu stock, in addition to their own cattle, the 
various tribal families tend certain royal kine and oxen for the 
service of the king. They enjoy the usufruct of these until they 
are required for a feast for warriors who accompany the king to 
the villages, or for other purposes. Since the tribal property 
consists chiefly of chattels, the theory of a special property in land 
is practically unknown. The wide range over which the cattle 
roam, and the ease with which a new village is palisaded and 
roofed, prevent the acquirement of an hereditary holding of the 
same spot. But the people are in no sense nomadic. The limits 
of their possessions are well known, though not strictly defined. 
The rude cultivation of cereals in the fields around the villages 
keeps up a form of village life. There is trade in pottery and 
basket ware and domestic utensils, industries which are generally 
found where milk and butter are staple products. But wealth is 
acquired by individuals chiefly by the possession of cattle or of 
slaves. The royal herds of which the members of the tribe have 
the use are, subject to the king’s first claim upon them, regarded 
as tribal property. 

The transfer of tribal rights of a pastoral people lends itself 
easily to the creation of reserves within which the chief continues 
to rule his tribe by native law, but beyond which he may not 
lead them. His personal property and personal rights are in that 
case secured to him; but the property in the soil itself belongs 
neither to him nor to his tribe, but lies in the protecting power, 
who may grant unreserved portions to settlers or occupants. In 
such a case the title to the land is usually secured by registration 
in a court provided for that purpose, presided over by the resident 
or administrator. 

Whilst the future of the vast territories that have in recent 
years come under the influence of European nations cannot with 
any certainty be forecast, it must be borne in mind that the popu- 
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lation of the West Coast and of Central Africa, the Negro, 
Soudanese, and Bantu, and its offshoots, such as the Zulu, are 
a sturdy race. They do not melt away before civilization. It is 
improbable that, save in the regions beyond the tropics, or on 
plateaux 4,000 feet above sea level, the white inhabitants can 
thrive and increase, and the proportion of white to black inha- 
bitants must always be unequal, the black preponderating by an 
enormous majority. 

The administration of these regions under these circumstances 
must take different forms. The mould into which it is cast is 
modelled upon that of the home governments. The imperial 
autocracy of Germany impresses itself upon its colonial possessions 
and protectorates, and the bureaucratic system of France follows 
close upon the conquests she has won in Western Africa. The 
commercial origin of the Congo Free State shows itself in its 
exploitation of its territories upon strict business principles. 

Portugal stands apart from other European nations in regard to 
her African possessions. Her system of government may be said 
to remain the same as it was two hundred years ago. The country 
is divided into districts presided over by Governors, who are 
subject to the authority of the Governor-General of Mozambique. 
The military, civil, and judicial functions are centred in these 
persons. The revenue is raised by the Prazzo system. A district 
called a prazzo is constituted for revenue purposes, and each one 
is put up to auction. The lessee who secures the privilege of the 
collection is entitled to levy a tax per head, which is paid either 
in labour, or kind, or money, so that opportunities are afforded of 
extracting from the natives more than their fair share of taxation. 
But the colonies in return are granted the privilege of returning 
members to the Cortes in Lisbon. Every head of a family, whether 
black or white, possesses the franchise, and is qualified to vote for 
a member for the Mozambique or Zambesi districts. The natives 
have been converted into citizens, but practically the control of 
affairs rests entirely in the Portuguese officials. 

Great Britain, perhaps from greater experience of dealing with 
subject races, is endeavouring to adapt her administrative systems 
to the races with whom she has to deal. The guiding principle 
upon which she has been building is that of control by and through 
the native rulers. Tentatively she has assumed direct jurisdiction, 
but the idea of Protectorate in its classical meaning informs her 
action. 

The first step towards the progressive organization of the pro- 
tectorates has been to suppress the slave raids, and to give some 
sense of security to the people. The next was to settle the tribes 
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upon the soil and foster their rude industries, and to encourage trade 
amongst the natives. In some cases it has been necessary to re- 
people the country by moving whole tribes from one region to 
another. Tribal wars in the past have caused a movement of the 
people only to be paralleled by the invasion of the Goths into 
Europe. Warrior tribes speaking the Zulu tongue are found far 
north of the Zambesi, forced from the land of their birth by the 
pressure of more powerful nations on their flanks. These acquire 
but slowly the arts of peace. The policy of causing wars to cease, 
and forbidding the buying and selling of slaves, has paved the way, 
however, to a settlement of the people. Order is being restored. 
Confidence is felt in the officials of the protectorate ; their decisions 
are accepted without question. The gradual growth and de- 
velopment of village industries, and the tilling of the soil in 
a more scientific way, has created a demand for commodities 
which must be supplied from other regions, and traffic and 
markets are in consequence established for their exchange and 
purenase. The free passage of traders of all nations to these 
marts and dépéts was guaranteed by the Brussels Conference, and 
has to a great extent been rendered possible throughout the 
protectorates. 

Settlers within the protectorates stand upon a different footing 
to travellers and hunters. As the Crown by the African Orders in 
Council of 1892-99 has within the limits of their operation claimed 
jurisdiction over all natives and foreigners, she must provide for 
their safety and give them free access to the Courts which she has 
established. A civilized power must in this case assume responsi- 
bility. A plea that it was impossible to guarantee security for life 
and property would not avail. It would amount to an abandon- 
ment of territorial jurisdiction, and would give good cause for 
international intervention. Compensation for damages and losses 
could be successfully claimed for its subjects by the aggrieved 
State. 

The gradual rounding off of the African possessions that has 
taken place within the- last few years has left but the spheres of 
influence for development and exact delimitation. The term does 
not appear in the General Act of Berlin, nor did the Powers in 
1885 deal with other matters than those which arose from acts of 
possession and proclamations of protectorate on the coasts of 
Africa. It may be laid down that the term sphere of influence 
cannot claim, apart from treaty, to bear any international signifi- 
cance. I~ expresses the intentions of two or more contracting 
parties mutually to abstain from interference with one another 
within certain definite limits. None others, save those who have 
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entered into the engagements, are bound by the self-denying 
ordinances. But on notification of the signing of such treaties 
other Powers would, by the comity of nations, express their assent 
or reserve their liberty of action. 

The spaces or spheres are, as a matter of fact, those regions 
adjacent to colonies or protectorates already subject to some form 
of administration or control, which seem geographically as well as 
politically to be the natural outlets for the enterprise of pioneers. 
Mountain ranges, the watersheds of rivers, lakes, and deserts, mark 
out certain portions of the earth’s surface from the rest. 

The wave of influence must start from some centre, and receive 
its impulse from some base. The sphere over which it is flowing 
cannot be, as it were, in the air, it must have some connexion by 
land or water with a more established form of government. It 
becomes a branch or offshoot of the parent stem which will in time 
be vivified with the same sap and from the same soil. 

The arrangements made by the various Powers as to their several 
spheres of influence have been in most cases formed upon certain 
existing facts. The districts as apportioned for future operations 
have already been brought into touch with existing organizations. 
The missionaries of all religious denominations and nationalities 
have found a fruitful field for their labours in the almost in- 
accessible places of Africa. They have made their way from 
village to village through pathless forests, and under difficulties 
almost insurmountable, into regions absolutely unexplored and 
unknown. There they have settled down and endeavoured to 
instruct the natives in their several faiths, and at the same time 
to teach them useful industries. By their care of the sick, and 
a simple use of medicine and surgery, they have gathered round 
their settlements a fixed population who have learnt from them 
the first rudiments of civilization. By these means the influence of 
the white man has been vastly extended. In some cases the chiefs 
of powerful tribes have been converted to the faith of the mission- 
aries, and have favoured the establishment of these amongst their 
people, and their neighbours, hearing of the benefits which 
have been received, have asked that they too should have like 
advantages. Thus from village to village these little settlements 
have spread. 

In some cases these missionary communities, when formed within 
a protectorate, have been granted by the commissioner by-laws or 
town laws for their self-government. Elders are elected by the 
township, who sit in what is called Baraza, to inquire into and deal 
with minor offences, referring those of a serious nature to the 
missionary, who communicates them to the district officer. The 
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penalties inflicted are fines, which are used for local purposes, 
such as the maintenance of roads and public buildings. The 
public health and safety, the attendance of children at the 
mission school, and the prohibition of the sale of native beer 
(tembe kali) and bhang are amongst the matters dealt with by 
these regulations. 

Though in the majority of instances the missionaries have 
confined themselves to the propaganda of their doctrines, and 
abstained from intermingling in the polities of the tribes, yet 
the acceptance of the God and the religion of their teachers 
passes by an easy stage into a recognition of their earthly king. 
The missionary cannot throw off his allegiance to his own 
sovereign wherever he may be, and consciously or unconsciously 
the country from which he comes must be foremost in his thoughts, 
and it is unlikely that he should prefer another government to his 
own. This powerful influence, therefore, is given to his fellow 
countrymen for obtaining from the king to whom he is spiritual 
adviser a treaty of protection or a promise of non-cession of his 
territory to another Power. 

The societies in Europe engaged in missionary and philanthropic 
work in Africa are in many cases wealthy, and have great influence 
in their own countries, and they are thus able to exert pressure 
upon their governments at home, and to demand help and assistance 
when their agents abroad may need it. The necessary supplies of 
men and material are sent out to the distant missions, and in that 
way their influence is augmented. The native communities have 
in some cases themselves dispatched agents te evangelize those 
tribes which are ignorant of the Christian religion. It is by efforts 
such as these within the spheres of influence that the way is paved 
for a more organized system of government. The next step is the 
proclamation of a protectorate, the appointment of a resident, and 
the opening of free and safe routes of communication. 

The white man’s burden has been taken up by European nations 
for diverse reasons. A land hunger and a desire to provide fresh 
territories for an overflowing population has in one case been the 
determining motive, in another a forward march from conquest to 
conquest, in yet another the burden has been handed down from 
generation to generation, and would, without regret, be passed 
to other shoulders; the possession of ports and outlets for trade 
which should be the monopoly of the occupier, or the opening out 
of fresh markets for goods and manufactures, has called others 
to the task. But amidst all the mass of conflicting motives there 
may be discerned a vein of humanity and a manifest desire to 
impart to the African native the benefits of civilization. All the 
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Powers concerned with the Brussels Conference have carried out, as 
far as possible, the humane principles laid down for their guidance, 
Whether their efforts will succeed in raising the African in the 
scale of civilization is a question which the future alone can decide, 
but it will not be disputed that for many generations the centre of 
gravity in regard to all international relations as to the future 
development of the Dark Continent must be sought for in Europe 
and not in Africa. 





S. McCaumont Hu. 





ELECTION BETWEEN ALTERNATIVE REMEDIES. 


HE doubt raised by the case of Rice v. Reed [1g00] 1 Q. B. 54 

in Mr. Griffiths’ mind' is ‘ whether the success/u/ application 
jor the interim injunction in the action against Soltau and the 
Bank did not operate as a conclusive election to waive the tort and 
sue for money had and received’ ; and it would appear that, had the 
application referred to been unsuccessful, he would not have con- 
tended that there would have been an election, as he himself quotes 
Morris v. Robinson (3 B. & C. 196, 27 R.R. 222) as an authority 
for the proposition that where a plaintiff ‘having alternative 
remedies for conversion and for money had and received applied to 
a Court for payment of the money, but his application was ineffec- 
tive, it was held that he had not elected.’ In other words, the 
suggestion is that election depends, in a case like Rice v. Reed, not 
on the intention of the plaintiff who elects, but on the decision of 
the Court to which he applies, which decision presumably cannot 
affect the intention existing in the plaintiff's mind when he makes 
his application. 

Before the decision is condemned on this ground the following 
observations are submitted in its support :— 

Firstly. It is by no means clear that precisely the same principles 
apply where the injured party has one tortfeasor to deal with as 
where he has two, and it is submitted as worthy of consideration 
(the point seems never to have been decided) whether any step 
against one of two tortfeasors which does not discharge the cause 
of action (i.e. by judgment, release, or accord and satisfaction) will 
prevent the injured party from pursuing whichever branch of the 
joint cause of action he chooses against the other tortfeasor. 

It is clear that precisely the same principles do not apply in the 
two cases, e.g. where there is one tortfeasor a covenant by an 
injured party not to sue him will operate as a release of the cause 
of action (Ford v. Beech, 11 Q. B. 852, at p. 871) ; whereas where there 
are two tortfeasors a covenant not to sue one of them will not debar 
the injured party from suing the other tortfeasor (Duck v. Mayeu 
[1892] 2 Q. B. 511). On the other hand, a release of one tortfeasor 
will discharge all,as the cause of action is thereby discharged (Cocke 
v. Jennor, Hob. 66). 


' Law Quarterty Review, vol. xvi, p. 160. 
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Moreover the general principles, which Mr. Griffiths deduces from 
the authorities which he examines, are inapplicable where there are 
two tortfeasors. 

The vague language quoted from one of the judgments in Smith 
v. Baker (L.R. 8 C. P. 350), which is merely dictum, as the cause of 
action had there been discharged by what was held equivalent to a 
judgment in the action for money had and received, is inapplicable to 
a case where 4 having obtained a sum from one tortfeasor, which 
goes in reduction of the damages he can recover from the other, 
seeks to obtain from the other, not a further advantage, but the 
amount of damages he has sustained, less the amount he has already 
recovered from the first tortfeasor. As to the passage cited from Scarf 
v. Jardine (7 App. Cas. 345) (which is not a case of election between 
alternative remedies in tort or contract, but between the right to 
sue one of two sets of parties in contract) the principle there enun- 
ciated does not apply to such a case as Rice v. Reed. The election 
there in question is stated to depend on the unequivocal act having 
been done (fo the knowledge of the persons concerned, reasoning quite 
inapplicable to a case like the present one, where one tortfeasor is 
not concerned with, save in so far as he may derive benefit from, 
any negotiations carried on with his co-tortfeasor. In fact the one 
tortfeasor may not hear of any settlement which may be made with 
his co-tortfeasor, as was the case in Rice v. Reed, until it is disclosed, 
months afterwards, by the answers to interrogatories in the action 
against him. 

In the passage cited from Clough v. L. § N. W. R. Co. (L. R.7 
Ex. 26) it is assumed that the cause of action had been discharged 
by judgment in an action in one branch of the alternative claim, 
and no question of election could thereafter arise. 

Thus so far as concerns general principles, they are inapplicable 
to the case in point. 

So far as the specific cases are concerned, there are, no doubt, 
dicta in support of the proposition that something short of a judg- 
ment, release, or accord and satisfaction, in one of the two alternative 
causes of action may amount to an election, where there is one tort- 
feasor, but it is submitted that the cases of Brewer v. Sparrow 
(7 B. & C. 310), Lythgoe v. Vernon (5 H. & N. 180), and Armstrong v. 
Allan (67 L. T. 738), which are the only authorities cited for the 
proposition, are by no means satisfactory. 

In Brewer v. Sparrow (7 B. & C. 310) the decision seems largely to 
have turned on the fact that the cause of action had been discharged 
by accord and satisfaction. (See the judgment of Holroyd J. at 
p- 313-) This fact is mentioned by Martin B. in Lythgoe v. Vernon 
(5 H.& N. at p. 182): ‘Holroyd J. seems rather to consider that the 
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plaintiffs received the amount of the balance as a satisfaction for 
the wrongful act done by the defendant.’ 

In Lythgoe v. Vernon (5 H. & N. 180) no reasons are given for the 
judgment ; but it may well have been based on the ground that the 
cause of action for money had and received had been discharged 
by accord and satisfaction. The balance had been paid into Court 
and was by the pleadings accepted in satisfaction of the claim for 
money had and received. 

Armstrong v. Allan (67 L. T. 738), it is submitted, is not really an 
authority in point. Messrs. Armstrong had there a right to sue the 
defendants and Nicholl & Co. for conversion, or Nicholl & Co. for 
the price of goods sold and delivered, and they brought an action 
for conversion against the defendants, in which they joined 
Nicholl & Co. as co-plaintiffs, and subsequently completed the 
contract for sale with Nicholl & Co., and accepted from them the 
price of the goods. It was held that, having completed the sale to 
Nicholl & Co., Messrs. Armstrong could not proceed with the action 
for conversion, in which they had joined Nicholl & Co. as co- 
plaintiffs, the only ground for the action being that Nicholl & Co. 
had no title to the goods. It is difficult to see what bearing this 
has on a case where, so far from the injured party joining one of 
the tortfeasors as a co-plaintiff, which he could only do on the foot- 
ing that he had not committed a tort, he sues him as a tortfeasor. 

But, in any case, there was in Armstrong v. Allan no question of 
election between two alternative remedies arising out of the same 
cause of action, but a question whether a plaintiff having two 
independent remedies, not arising out of the same cause of action, 
e.g. a right to sue the purchaser for goods sold and delivered and 
another person for trover, could pursue both, and it was held that 
under the circumstances he could not. 

The distinction was pointed out during the argument in Buckland 
v. Johnson (15 C.B. 145, at p. 153), ‘Cresswell J. A recovery in 
trover would be no answer to an action for goods sold and delivered,’ 
though it would be an answer to an action for money had and 
received. , 

The only cases where, so far as is known, the question how far 
proceedings against one tortfeasor affect the remedy against the 
other tortfeasor, is discussed at any length are Hitchin v. Campbell 
(2 Wm. Blackstone’s Reports, 827) and Buckland v. Johnson (15 
C. B. 145). 

In Hitchin v. Campbell, A, having his election to sue B for money 
had and received, or B and C for trover, sued B and C for trover 
and judgment was found for B and C. He then sued B for money 
had and received, and it was held that judgment ought to be entered 
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for B, because 4, having sued in trover up to judgment, was not 
entitled to bring the same cause of action to trial again. 

De Grey C.J., in delivering the judgment of the Court (2 W. Bl. 
at p. 830), considers :— 

‘(1) Whether a man having once elected to proceed upon the 
iors, bars him from proceeding upon the contract; (2) whether 
his proceeding down: to judgment does not bar him from trying 
the same cause of action again... .’ 

*(1) As to the first, . . . where both remedies are merely real 
or merely personal, there the election is not determined till 
the judgment on the merits... .’ 

*(2) But in the present case, the action of trover went on 
to a verdict and judgment; and appears, > case stated, 
to have been for the same cause of action. d upon this it is 
that the opinion of the Court is founded. The rule of law is, Nemo 
debet bis vexari pro eadem causa. And, in Ferrers’ case,6 Co. Rep. 7a, 
7 Cro. Elizabeth, 667, it is held that where one is barred in any 
action, real or personal, by Judgment or Demurrer, Confession, 
Verdict, &c., he is barred as to that or the like actions, of the like 
nature for the same thing, for ever.’ 

In Buckland v. Johnson (15 C. B. 145) which was a case where 4, 
having a cause of action in trover against B and C, and for money 
had and received against C, had sued B to judgment for trover 
(which judgment had remained unsatisfied), it was held that 4 was 
disentitled to sue C for money had and received, and it would seem 
that the basis of the judgments was that the joint cause of action 
had been merged in the judgment against B. In the language 
of Maule J. (at p. 166), the plaintiff, ‘having his election to sue in 
trover for the value of the goods or for the proceeds of the sale 
as money had and received, the plaintiff elected the former remedy 
and he has obtained a verdict and judgment. . . . There is an end 
of the transaction. Having once recovered a judgment, his remedy 
was altogether: gone: his claim was satisfied as against all the 
world.’ It will be noticed that in neither //i/chin v. Camplell nor 
in this case is the election placed on the ground of the mere issue 
of the writ for conversion, which would have been a short way of 
deciding the cases, could they have been decided on such a ground, 
but upon the fact that the cause of action had been discharged. 
‘The judgment of a Court of record changes the nature of that 
cause of action and prevents its being the subject of another suit, 
and the cause of action being single cannot afterwards be divided 
into two’ (Jervis C.J., 15 C. B. at p. 164). 

It is accordingly submitted that neither in principle nor authority 
can any arrangements made by the injured party with one tort- 
feasor, which does not discharge the joint cause of action, destroy 
the cause of action as against the other tortfeasor. 





July, 1900.) LEHlection between Alternative Remedies. 273 





Secondly. But assuming that, where two tortfeasors are concerned, 
the injured party can so elect,in proceeding against one, as to debar 
himself from proceeding against the other, even though the joint 
cause of action is not discharged, the question of election is, in such 
a case, not a question of law, but one of fact, to be determined 
by a consideration of all the circumstances. 

This is clearly laid down in Smith v. Baker (L.R. 8 C.P. 350), 
where Bovill C.J., at p. 355, after stating that in his view the 
commencement of an action, either for money had and received or 
for trover, is in point of law a conclusive election, says :— 


‘There is another class of cases in which an act is of an am- 
biguous character and may or may not be done with the intention of 
adopting and affirming the wrongful act. In such cases the question 
whether the tort has been waived becomes rather a matter of fact 
than of law.’ 


Again at p. 353:— 


‘Would receipt of the proceeds of a wrongful sale always waive 
the tort? Is it not rather a question of fact to be considered with 
relation to the circumstances of each case, whether there has been 
what amounts to an election to affirm the wrongful act ?’ 


The test, accordingly, is not as suggested, ‘ whether the injunction 
... is a proceeding equally consistent with either of the alternative 
remedies,’ but whether, upon consideration of all the facts of the 
case, there was an intention of adopting and affirming the wrongful 
sale; and the intention being the test, the success or failure of the 
application is immaterial. It may be that if the person who has 
the right to elect adopts an unambiguous course, which can admit 
of no possible explanation but that he thereby irrevocably elected 
to pursue one only of his two remedies, e. g. issued a writ for money 
had and received, or conversion, he cannot, as a matter of law, 
be afterwards heard to say that he had no intention of electing. 
However, having regard to the dicta in Priestley v. Fernie (3 H. & C. 
977) and Hitchin v. Camplell (2 Wm. Blackstone 827), it is by no 
means clear that the mere issue of a writ would be held to be an 
irrevocable election. But so far as is known, there is no authority 
for the proposition that in any case, where the cause of action is 
undischarged, except perhaps where a writ has been issued for 
money had and received, or conversion, election is anything but 
& question of fact. 

Once it is understood that the question in a case like Rice v. Reed 
is one of fact and not of law, the solution is easy, as it is not, and 
could not be, suggested that in this case there was any intention to 
atlirm the wrongful sale. The obvious intention in applying for the 
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injunction was to make whichever branch of the alternative claim 
was proceeded with fruitful. 

In other words, the fallacy which, it is suggested, lies at the root 
of the argument urged against Rice v. Reed is that it, without 
justification, treats election as being always a question of law, 
whereas in a case where the cause of action is undischarged, or the 
act not entirely unambiguous, it is really one of fact. 

Thirdly. There is another and simpler ground upon which the deci- 
sion in Rice v. Reed can be justified. It is that where C bribes 4's 
servant, B, to sell to him (C), 4’s goods at an undervalue (which is 
what happened in this case), 4 can recover the amount of the bribe 
from B in an action for money had and received, and then recover 
from C, in an independent action, the whole amount of the damage 
he has sustained, by reason of his having entered into the contract, 
without deducting from such amount the money recovered from B. 
(See Salford v. Lever [1891] 1 Q. B. 168.) 

J. F. W. Gatprairn, 








THE RULE IN HADLEY vy. BAXENDALE. 


[ sometimes happens under exceptional circumstances that the 

breach of a contract occasions to the party damnified losses 
connected with the breach in a mode which the most imaginative 
person could not have anticipated unless his attention had been 
directed to the peculiarity of circumstance. Against liability for 
such damage the party in fault is protected by familiar rules. It 
is proposed in this article to consider how far this immunity extends 
and in particular how far it may be modified by a disclosure of the 
exceptional conditions connecting the damages with the breach. 
How far, in other words, can 4 by informing B of special cireum- 
stances connected with a contract between them recover from B, if 
the latter break it, compensation for damages, the probable occur- 
rence of which without such disclosure B could not have foreseen 
but with it should not have overlooked ? 

It is of course assumed that given a knowledge of the special 
circumstances the damages are connected with the breach proxi- 
mately enough to create liability consistently with the ordinary 
standard. As Cockburn C.J. expressed it: ‘ You must have some- 
thing immediately flowing out of the breach of contract complained 
of, something immediately connected with it and not merely con- 
nected with it through a series of causes intervening between the 
immediate consequence of the breach of contract and the damage 
or injury complained of '.’ 

The leading case in point is Hadley v. Baxendale*, and it will be 
convenient to set out in full certain portions of the judgment which 
Alderson B. delivered on behalf of the Court :— 


‘We think,’ it runs, ‘the proper rule in such a case as the present 
is this: When two parties have made a contract which one of them 
has broken the damages which the other party ought to receive in 
respect of such breach of contract should be such as may fairly and 
reasonably be considered either arising naturally, i. e. according to 
the usual course of things from such breach of contract itself or 
such as may reasonably be supposed to have been in the contem- 
plation of both parties at the time they made the contract as the 
probable result of the breach of it. Now if the special circumstances 
under which the contract was naturally made were communicated 
by the plaintiff to the defendant and thus known to both parties 


' Hobbs y. L.& S. WR, (., L. R. 10 Q. B. ant. * g Ex. 341 
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the damages resulting from the breach of such a contract which 
they would reasonably contemplate would be the amount of injury 
which would ordinarily follow from a breach of contract, under 
those special circumstances so known and communicated. But on 
the other hand, if these special circumstances were wholly unknown 
to the party breaking the contract, he at the most could only be 
supposed to have had in his contemplation the amount of injury 
which would arise generally, and in the great multitude of cases 
not affected by any special circumstances, from such a breach of 
contract. For had the special circumstances been known the 
parties might have specially provided for the breach of contract by 
special terms as to the damages in that case: and of this advantage 
it would be very unjust to deprive them.’ 


Of the rule thus laid down Lord Esher M.R. in Hammond y. 
Bussey said :— 

‘It may be that the rule was not necessary for the purpose 
of deciding that case, but it is far too late to question it. The rule, 
though frequently commented upon, has been over and over again 
adopted by the Court and must now be considered to be the law on 
the subject.’ 


It becomes, therefore, necessary to examine the scope and effect 
of the rules laid down by Alderson B. He was believed to have 
stated three rules for estimating the damages springing from breach 
of contract. The learned author of Mayne on Damages? summarizes 
these supposed rules as follows :— 


‘1. Damages which may fairly and reasonably be considered as 
naturally arising from a breach of contract ... are always recover- 
able. 

‘2. Damages which would not arise in the usual course of things 
from a breach of contract but which do arise from circumstances 
peculiar to the special case are not recoverable unless the special 
circumstances are known to the person who has broken the contract. 

‘3. Where the special circumstances are known to have been com- 
municated to the person who breaks the contract, and where the 
damage complained of flows naturally from the breach of contract 
under those special circumstances, then such special damage must 
be supposed to have been contemplated by the parties to the con- 
tract, and is recoverable.’ 


A simpler statement of the effect of the judgment might perhaps 
be made in the following way :— 

When two parties make a contract and one of them breaks it, 
he is liable to pay to the other such damages as may be considered 
either 

(2) to arise naturally, i.e. according to the usual course of things 
from such breach of contract itself, or 


* 20 Q. B. D, at p. 87. * 6th ed. p, 12. 
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(J) to have been in on ennui of the parties at the time 
they made the contract as the probable result of its breach. 

The division of damages headed (4) clearly adds something to 
that headed (a), for circumstances may entitle or oblige the parties 
to apprehend consequences unnatural without special knowledge, 
natural with it. To illustrate this possibility the judgment 
proceeds :— 

‘If the special circumstances under which the contract was 
actually made were communicated by the plaintiff to the defendant, 
the damages sealing from the breach of such a contract which 
they would reasonably contemplate would be the amount of injury 
which would ordinarily follow from a breach of contract under 
these special circumstances so communicated.’ 


It is, however, by no means equally clear that the division headed 
(a) adds anything to that headed (4). If Alderson B. is right in 
adopting the knowledge of the parties as the criterion, a still further 
simplification becomes possible. It is no longer necessary to dis- 
tinguish between damages which flow naturally from the breach 
and those which the parties contemplate or ought to contemplate 
as its probable result ; the attempt to do so is inept, for persons do 
or ought to contemplate as the probable result of a breach the 
damages which naturally flow from it. The practical identity of 
the rules was recognized by Selden J. in a leading American 
decision, Griffin v. Colver'. The learned judge observed :— 


‘The damages must be such as may fairly be supposed to have 
entered into the ——— of the parties when they made the 
contract, that is, must be such as might naturally be expected to 
follow its violation.’ 


So in Smith v. Green*, Grove J. took exception to the expression 
‘natural ’ consequences and observed :— 

‘Normal or likely or probable of occurrence in the ordinary 
course of things would perhaps be the more correct expression.’ 

That persons may be ‘reasonably supposed to have contemplated ’ 
damages which are ‘normal or likely or probable of occurrence’ is 
& proposition which need not be supported at length. Hadley v. 
Barendale then lays down one positive rule, and one only. The 
damages for breach of contract are such damages as a reasonable 
man sharing the knowledge of both contracting parties would have 
apprehended at the time the contract was made as likely to spring 
proximately from its breach. Mr. Mayne hardly appears to do 
justice to the explicitness of the dictum ; thus he speaks of the 
‘supposed’ rules and their ‘supposed’ effect. The truth is that 
Hadley v. Baxendale, the general authority of which has been equally 

"16 N.Y. 489. 710C.P.D. g2. 
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rary in this country and in the United States, clearly though 
obiter bases the liability to pay damages for breach of contract on 
the knowledge, actual or constructive, which the party making 
default had of the probable consequences of his breach. The 
principle is unreservedly laid down, and ‘it is far too late to 
question it.’ 

A man who breaks his contract with his eyes open is liable for 
the damages which a prudent man with the same information 
would have foreseen as likely to follow. Thus 4 breaks his con. 
tract with B: normally the damages proximately occasioned would 
not exceed £100, but in this particular case, owing to special cir- 
cumstances which have been communicated to 4, they will amount 
to £1,000. Hadley vy. Baxendale lays it down that B can recover 
£1,000 from A. When the circumstances are normal, as in the 
first case, a prudent man will contemplate and be liable for damages 
to the amount of £100; when they are peculiar, and he is affected 
with knowledge of their peculiarity, he will contemplate and be 
liable for damages to the greater amount. It is interesting to 
notice that the Code Napoléon lays down rules as the- measure 
of damages which were cited in Hadley v. Baxendale by Parke B.' 
and which may have suggested some phrases in the judgment. 
The material sections in the code are as follow ?:— 


‘Les dommages et intéréts dus aux créanciers sont, en général, de la 
perte qu’il a faite et du gain dont il a été privé, sauf les exceptions 
et modifications ci-apres. 

‘Le débiteur n'est tenu que des dommages et intéréts qui ont été 
prévus ou qu’on a = prévoir lors du contrat, lorsque ce n’est point 
par son dol que l’obligation n’est point exécutée. 

‘Dans les cas méme oii l’inexécution de la convention résulte du 
dol du débiteur, les dommages et intéréts ne doivent comprendre a 
l'égard de la perte éprouvée par le eréancier et du gain dont il a été 
privé, que ce qui est une suite immédiate et directe de ]’inexécution 
de la convention ’ *. 

The clause dealing with the ‘dommages...qui ont été prévus 
ou qu'on a pu prévoir lors du contrat,’ and the reservation as to 
proximity, state »xactly the principles on which the English law is 
believed to proceed. 

It is proposed shortly to consider one or two leading English 
decisions in which the points here discussed have arisen, Attempts 
have sometimes been made in argument to exhibit what may be 
called the ‘doctrine of notice’ in an extreme and ridiculous form: 
to meet them it is usually sufficient to repeat that here, as elsewhere, 
non remota causa — 


1 9 Ex. at p. 3 * Cited Sedgwick on Damages, ed. 7, p. 94. 
* Code Civil, rt ITI, Tit. IIT, sec. 114y, 1150, 11g1 
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In the British Columbia Saw-mills Co. v. Nettleship', Willes J. 
refers to ‘ the old case said to have been decided about two cen- 
turies and a half ago, where a man going to be married to an 
heiress, his horse having cast a shoe in the journey, employed a 
blacksmith to replace it, who did the work so unskilfully that the 
horse was lamed and the rider not arriving in time the lady married 
another and the blacksmith was held liable for the loss of the mar- 
riage.’ It is hardly necessary to observe that the man of the anvil, 
even with notice of his customer's errand, could hardly have appre- 
hended in the bride an animus nulendi so imperious and undis- 
criminating. ‘ To guard,’ however, ‘ against a similar absurdity,’ the 
learned judge laid down some general principles to which we may 
recur after a short consideration of this important case. The facts 
appear sufficiently from the head note :— 





‘The plaintiffs delivered to the defendants’ servants on a quay at 
Glasgow for shipment on board the defendants’ vessel which lay 
alongside, several cases containing machinery which was intended 
for the erection of a saw-mill at Vancouver Island. The defendants 
knew generally of what the shipment consisted. On the arrival of 
the ship at her destination one of the cases which contained the 
machinery, without which the mill could not be erected, could not 
be found on board, and the plaintiffs were obliged to send to a 
land to replace the lost articles: Held that the measure of dam 
for the breach of contract was the cost of replacing the lost articles 
in Vancouver Island with interest.’ 


In fact, the loss of one piece of machinery made the others useless, 
and the plaintiffs sought to recover all the protits they lost while the 
mill was thus compulsorily idle. The adverse decision can per- 
feetly well be defended on the ground that the defendant had no 
reason for supposing that the loss of one case would have the effect 
of keeping the whole mill idle, but the dicta of Willes J. carried 
the matter further, 


‘Though the shipowners knew from the shippers the use they 
intended to make of the articles, it could not be contended that the 
mere fact of knowledge without more would be a reason for imposing 
upon him a greater degree of liability than would otherwise have 
been cast upon him. “To my mind ‘that leads to the inevitable 
conclusion that the mere fact of knowledge cannot increase the 
liability. The knowledge must be brought home to the y 
sought to be charged under such circumstances that he must know 
that the person he contracts with reasonably believes that he acce ssc 
the contract with the special condition attached to it... . Knowl 
on the - of the carrier is only important if it forms part of the 
contract... . Knowledge in effe et can only be evidence of fraud or 
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of an understanding by both parties that the contract is based upon 
the circumstances which are communicated '.’ 


These observations must of course carry the greatest possible 
weight, but perhaps they are not altogether irreconcilable with the 
rule attributed to Hadley v. Baxendale. The effect of ‘knowledge’ 
is repeatedly discussed. Knowledge of what? ‘Of the use the 
shippers intended to make of the articles.’ Such knowledge, it is 
unanswerably pointed out, may not add to the shipowners’ liability, 
but if there is added an appreciation of the damages which will 
proximately follow on a failure to deliver, an appreciation which 
may depend on the knowledge of an indefinite number of additional 
facts, he may well be liable. So Pothier, Part I. ¢. 2, s. 162. 


‘Sometimes the debtor is liable for the damages and interests of 
the creditor although extrinsic, which is the case when it appears 
that they were contemplated in the contract and that the debtor 
submitted to them either expressly or tacitly in case of the non- 
performance of his obligation.’ 


Mr. Mayne * discusses the point thus raised as follows :— 


‘The question comes to this. The law says that everyone who 
breaks a contract shall pay for its natural consequences and in 
most cases states what those consequences are. Can the other 
party, by merely acquainting him with a number of further 
consequences which the law would not have implied, enlarge his 
responsibility to the full extent of all those consequences without 
any contract to that effect? No doubt it may be said that it was 
in the power of the defendant to have expressly refused such 
responsibility. True. But ought not the onus of making a con- 
tract rather to lie on the party who seeks to extend the liability of 
another than upon him who merely seeks to restrain his own 
within its original limits? This reasoning would seem to apply 
with special force to cases such as that of a common carrier, where 
the defendant would certainly be unable to decline the duty which 
was thrust upon him, and might even be unable to exact any 
additional remuneration for performing it.’ 

This argument seems to ignore completely the rationale of the 
rule that ‘everyone who breaks a contract shall pay for its natural 
consequences. It assumes also, and surely most erroneously, 
a constant uniformity in the naturalness of consequence. There 
is no such uniformity in fact. Of the same act one consequence 
may be natural in one set of circumstances, another in another. 
A manufacturer, for instance, fails to deliver an anchor to a ship, 
which to his knowledge is about to proceed into dry dock where it 
will be detained for a long time. Here the damage ‘naturally’ 
following may be assumed to be inconsiderable. Suppose however 


* pp. 508-9. ? Mayne on Damages, 6th ed. pp. 30-1. 
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that the ship, tothe knowledge of the manufacturer, is sailing under 
a penalty clause on the day when the eachor should be delivered, 
here the ‘natural’ damage for which the manufacturer is clearly 
liable ' will be the losses following proximately from the detention, 
including it must be supposed the amount of the penalty. To one 
cognisant of the facts it is a natural consequence of the failure to 
deliver an anchor to a vessel which is in all other respects ready for 
the voyage, and cannot sail without it, that she should be detained. 
Once admit the test—what consequences would the parties, if they 
had addressed their minds to the possibility of a breach, have 
contemplated as likely to attend it?—and the consideration of 
knowledge becomes paramount. As Blackburn J. said in Cory v. 
Thames Ironworks Co.* :— 


‘The damages are what would be the natural consequences 
of a breach under circumstances of which both parties are aware.’ 


The observations of Mr. Mayne which have been set forth above 
were referred to with approval in the Exchequer Chamber in the 
ease Of Horne v. Midland Railway Co.2 when the subject of this 
article was much discussed. I borrow Mr. Mayne’s summary of the 
facts in that case. ‘The plaintiffs were under a contract to deliver 
in London on February 3, 1871, shoes for the use of the French 
Army during the late war. The price was an unusually high one. 
They handed them over to the defendants for carriage, stating that 
they were under a contract to deliver by the 3rd but not stating 
the special nature of the contract. The shoes were delayed, in 
consequence of which the purchasers refused to take delivery, and 
the contract was lost. The plaintiffs had to sell them at the 
ordinary market price. The price had not varied between the day 
at which they were due and the day at which they were received, 
but it was below the special contract price of which the defendants 
were ignorant. It was held that the defendants were not liable 
for the difference between the ordinary market value of the 
shoes and the particular contract price, they not having been 
informed of the special circumstances which led to the special 
loss.” The decision was inevitable; a man cannot contevaplate 
damages if they spring from exceptional circumstances which are 
not brought to his notice, and of the special contract price the 
defendant knew not a word. In the Court below Willes J.* 
observed :— 


‘The contract was an exceptional one at the time the shoes were 
delivered to the carriers, and they ought to have been informed 


' Wilson v. General Iron Co., 47 L. J. Q. B. 239. . R. 3 Q. B. at p. 186. 
' LR. 7 C. P. 583; LR 8 C. P. 131. 
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of the fact that by reason of special circumstances the sellers would, 
if the delivery had taken place in time, have been entitled to 
receive from the consignee a larger price for the shoes than they 
would have been entitled to in the ordinary course of trade. 
It must be remembered that we are dealing with the case of 
a common carrier who is bound to accept the goods. It would 
be hard indeed if the law were to fix him with the further 
liability whick is here sought to be imposed upon him because 
he has received a notice which does not disclose the special and 
exceptional consequences which will, or may, result from a delayed 
delivery. I go further: the knowledge must be brought home to 
the party sought to be charged under such circumstances that he 
must know that the person he contracts with reasonably believes 
that he accepts the contract with the special conditions attached 
to it.’ 


The doubt here suggested by Willes J. as to whether notice could 
have any effect unless it forms part of the contract was repeated by 
Blackburn J. in the Court of Exchequer Chamber'. The saying is 
perhaps a hard one, for as a learned judge has observed, parties 
contemplate the performance and not the breach of their obligations, 
so that an explicit term in the contract is hardly to be looked for. 
The point is considered below in connexion with the judgment of 
Blackburn J. 

In the Court of Exchequer Chamber, Horne v. Mid/and Railway Co, 
was discussed at great length and the effect of notice carefully 
examined*. Kelly C.B. called attention, as Willes J. had done 
before him, to a difficulty which is created by ‘ the doctrine of notice, 
where the party committing the breach is a common carrier. 


‘A question of very great importance has been raised in the 
course of the argument; the question, what is the position of a 
railway ny when goods are entrusted to it for carriage with an 
intimation of the consequences of non-delivery ? Nov: it is clear, in 
the first place, that a railway company is bound in general vo accept 
goods such as these, and to carry them, as lirected, to the place 
of delivery and there deliver them. But suppose that an intimation 
is made to the railway company stating in express terms that the 
consignees have entered into such and such a contract and will lose 
so many pounds if they cannot fulfil it, what is then the position 
of the company? Are they the less bound to receive the goods? 
I apprehend not. If they are bound to receive, and do so without 
more, what is the effect of the notice? Can it be to impress upon 
them a liability to damages of any amount, however large, in 
respect of goods which they have no option but to receive! 
I cannot find any authority for the proposition that the notice 
without more could have any such effect. It does not appear 
to me that the railway company has any such power, such as was 


1 LARS CLP. p. 141 ? EL & E, at p. 608. 
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suggested, to decline to receive the goods after such a notice, unless 
an extraordinary rate of carriage be paid‘. 

The argument, which is an attractive one, may be summarized 
as follows. In some cases the formation of a contract with notice 
that its breach will be followed by exceptional damages may be 
evidence of readiness to abide such damages, but no such inference 
can be drawn to the prejudice of a common carrier who has no 
discretion to decline the contract. Lush J.* differed from Kelly C.B. 
in a material point. 

‘(The carrier) is not at liberty to refuse to carry on the ordinary 
terms, but if it is sought to impose upon him a liability.of an extra- 
ordinary nature arising out of peculiar circumstances, then I think 
he is entitled to decline to carry, unless he be paid a higher rate of 
carriage.” The learned judge supported his view by a reference 
to Ldey v. Horne*® where, however, the language used was of 
a somewhat general character. Pigott B. took a similar view. 
‘(The carriers) may decline to carry goods which are not tendered 
to them for carriage upon the ordinary liability of common carriers, 
unless the consignees will enter into a special contract in relation 
to such goods *.’ Whether the view be sound or not—a point upon 
which direct authority seems to be wanting—considerations of 
another kind may modify the apparent hardship to railway 
companies. It is true that the doctrine of notice may render them 
liable if they break their contract to unusual though not un- 
contemplated damages. It may be admitted for the argument that 
they cannot refuse to form the contract. Such a disability is not 
inconsistent with the liability which it is attempted to impose upon 
them. By the favour of the community, such bodies in effect enjoy 
a highly lucrative monopoly. May not the legislature be con- 
ceived as of saying to them :—We concede such and such privileges 
to you; it is a condition of the concession that you shall not 
refuse to contract with persons desirous of doing so within the limits 
assigned to you; if you break such contracts your liability to pay 
damages shall differ in no respect from that of any other person 
who breaks his contract? Is it a much more violent invasion of the 
independence of a railway company to say :—‘ Under such and such 
circumstances you may not refuse to contract and for breach of 
such contracts you shall pay the damages imposed by law upon 
persons who break their contracts’ than to say simply ‘ You shall 
contract with 4, whether you wish it or not’? Yet it is well known 
that railway companies may not refuse to receive as passengers 


*L.R. 8 C.P. p. 136. 
* § Bing. 212, 217; 30 R. R. 576. 
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any person of decent behaviour who tenders the appropriate fare '. 
On a just view, the latter occasion of compulsion is the more 
exacting; after all a railway company is not bound to break 
its contracts. Before leaving Horne’s case, reference may be made 
to the judgment of Blackburn J. On the point under consideration 
he said :— 


‘In the case of Hadley v. Baxendale it was intimated that apart 
from all question of a special contract with regard to the amount 
of damages, if there were a special notice of the circumstances the 

laintiff might recover the exceptional damages. This doctrine 
been adverted to in several subsequent decisions with more or 
less assent, but they ap to have all been cases in which it was 
held that the doctrine did not apply because there was no special 
notice. It does not appear that there has been any case in which 
it has been affirmatively held that in consequence of such a notice 
the plaintiff could recover exceptional damages .. . I should be 
disposed to agree . . . that in order that the notice may have any 
effect it must be given under such circumstances, as that an actual 
contract arises on the part of the defendant to bear the exceptional 


loss *.” 


Perhaps it may not be too bold to suggest as a commentary, not 
a criticism, on this view that having regard to admitted rules the 
liability of one who contracts with notice of circumstances which 
enlarge the area of natural damages should in the absence of an ex- 
press disclaimer become automatically co-extensive in respect of such 
damages. In other words, if the liability to pay damages for breach 
of contract in truth rests on the duty to contemplate certain results, 
a man who contracts with knowledge imposing upon him the duty 
of such contemplation does in fact agree to be liable within the 
limits covered by his knowledge. The law says he is liable if he 
contemplates the results of breach ; notice of the circumstances made 
it his duty to contemplate such results. Can he be heard to say not 
‘I neither did nor was bound to contemplate the result,’ but ‘I did 
contemplate it but never agreed to be liable for it’? If the liability 
is a legal one at all it is a necessarily inherent element in every 
contract from which it is not in terms excluded, and the require- 
ment that the notice ‘must be given under such circumstances as 
that an actual contract arises on the part of the defendant to bear 
the exceptional loss’ is satisfied without difficulty. 

The learned judge observed in the passage cited above that he 
knew of no affirmative decision confirming the dictum in /ad/ey v. 
Baxendale as to the effect of notice. The objection is perhaps not 


* Pickford v. Grand Junction Ry. Co., 16 M. & W. 399. 7 L, R.8 C, P.at p. 141 
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very fatal because so far as I have been able to discover the point 
has not since arisen substantively. Certainly there has been no 
decision against the rule, though it has frequently been held on the 
facts of particular cases that a given notice was insufficient and 
therefore powerless to bind the defendant. Such dicta inferen- 
tially support the view here set forth as to the effect of notice. In 
Portman v. Middleton’, Smeed v. Ford*, Gee v. L. & Y. R. Co.3, and 
Horne v. M. Ry. Co* itself, the Court attempted to discover what 
damages might reasonably be supposed to have been within the 
contemplation of the parties, and in all these cases the failure to 
give notice of special circumstances was treated as fatal to the 
cause of action. If in any case the notice would have been in- 
operative, the ratio decidendi was very misleadingly stated. 

In Simpson v. L. §& N. W. R. Co. the decision itself may be upheld 
on other grounds, but the language used by Cockburn C.J.° was 
perfectly general. 


‘The law as it is to be found in the reported cases has fluctuated, 
but the principle is settled that whenever either the object of the 
sender is specially brought to the notice of the carrier, or circum- 
stances are known to the carrier from which the object ought in 
reason to be inferred, so that the object may be taken to have been 
within the contemplation of both parties, damages may be recovered 
for the natura] consequences of the failure of that object.’ 


The cases of Elbinger Actien - Gesellechafit vy. Armstrong", and 
Grévert-Borgnis v. Nugent *, are further referred to by Mr. Mayne, 
but I do not think it necessary to consider these cases in detail. 
They appear merely to illustrate the rule, itself only an application 
of the general principle, that where 4 breaks his contract with 3B, 
thereby putting it out of B’s power to carry out a sub-contract with 
C, of which 4 was informed, the results which 4 must be taken to 
have contemplated include (1) a loss of profit by 3, (2) a liability 
of B to pay damages to C. 

A reference may finally be made to the code of the State of 
Louisiana, articles 2294, 2295 ° :— 


‘When the object of the contract is anything but the page 
of money, and when the debtor has been guilty of no fraud or bad 
faith, he is liable only for such damages as were contemplated by, 
or may be reasonably supposed to have entered into the contem- 
plation of, the parties at the time of the contract.’ 


The saving as to money contained in the above passage makes it 
convenient to point out that when the breach of contract is the 


Cc. B. } 2 . . & E. . * 6H. & N. 211; 30 L. J. Ex. 11. 
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non-payment of a sum of money or the dishonour of a note, the 
general principle of damages yields to the singular rule that damages 
are not to exceed legal interest from the day that payment becomes 
due. A similar rule is applied in the United States’ and in France’, 
On grounds of convenience a completely arbitrary standard is sub- 
stituted for the principle of compensation. Thus if 4 breaks his 
contract to pay B £100, and the rate of interest is 5 per cent. per 
annum, the law gives B £105 for a year’s delay, without inquiring 
whether his losses proximately occasioned have been £1 or £100. 
The practice must be distinguished as exceptional. 
Mr. Mayne * sums up his view as follows :— 


‘In the present state of the authorities, therefore, I would suggest 
that in place of the third rule supposed to be laid down by Hadley 
v. Baxendale, the law may perhaps be as follows :— 

“ First. When there are special circumstances connected with 
a contract which may cause special damage to follow if it is broken, 
mere notice of such special circumstances given to one party will 
not render him liable for the special damage unless it can be 
inferred from the whole transaction that he consented to become 
liable for such special damage. 

“ Secondly. When a person who has knowledge or notice of 
such special circumstances might refuse to enter into the contract 
at all or might demand a higher remuneration for entering into it, 
the fact that he accepted the contract without requiring any higher 
rate will be evidence, though not conclusive evidence, from which 
it may be inferred that he has accepted the additional risk in case 
of breach. 

“Thirdly. When the defendant has no option of refusing the 
contract, and is not at liberty to require a higher rate of remunera- 
tion, the fact that he proceeded in the contract after notice or 
knowledge of such special circumstances, is not a fact from which 
an undertaking to incur a liability for special damages can be 
inferred.” ’ 

With great respect for the high authority of Mr. Mayne’s work, 
I believe the following propositions to represent the law more 
accurately. 

(1) The measure of damages for breach of contract is determined 
by the knowledge, actual or constructive, which the parties had of 
the probable consequences of the breach. If they contemplated, or 
ought to have contemplated, the consequences which have proxi- 
mately followed. they are liable to pay damages accordingly. 

(2) In determining what consequences the parties may be 
reasonably supposed to have contemplated the knowledge of the 
circumstances under which the contract was made must be, not 
merely an important, but the decisive consideration. 


' Curtis v. Innerarity, How. 146. ? Code Civil, art. 1153. > P. 44, ed. 6. 
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(3) Notice of these circumstances enlarges the area of contempla- 
tion, and therefore the liability of the defendant in an action for 
breach of contract. 

If these conclusions are adopted an immediate gain in sim- 
plicity follows, and one more standard is drawn from the man of 
ideal reasonableness. Nor is it believed that the rule would 
operate with objectionable severity. Even knowledge of special 
circumstances will only be creative of liability when the damage 
is proximately caused by the breach under those circumstances. 
No doubt in some cases the damages for breach of a scantily remu- 
nerated contract would be very heavy, but a similar disproportion 
is familiar in other applications of the law of damages. As Black- 
burn J. observed in J/orne’s case’, ‘the amount (of damages) may 
be unexpectedly large, but still the defendants must pay.’ Nor is 
it clear why sympathy should be lavished in the ordinary run of 
cases on a defendant who has broken his contract with a full 
knowledge of the pecuniary or other disaster in which his breach 
will involve the plaintiff. 

F. E. Smiru. 


+L. R. 8 C. P. at p. 140. 


(The first two paragraphs of's. 73 of the Indian Contract Act, 
intended no doubt to give the effect of Hadley v. Barendale as 
understood by English and Anglo-Indian Courts in 1872, are as 
follows :— 

When a contract has been broken, the party who suffers by such 
breach is entitled to receive, from the party who has broken the 
contract, compensation for any loss or damage caused to him 
thereby, which naturally arose in the usual course of things from 
such breach, or which the parties knew, when they made the 
contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and indirect 
loss or damage sustained by reason of the breach.—Ep.]} 





DE NICOLS vy. CURLIER* AND THE NEW GERMAN LAW, 


se incubus which in the shape of Lash/ey v. Hog* oppressed 
the minds of the Lords Justices has, in a resolute manner, 
been exorcised by the House of Lords in the judgment in re De 
Nicols v. Curlier. 

It appears to me that we may from the latter unhesitatingly 
reduce two propositions, a negative and a positive one. The 
negative proposition, hitherto somewhat obscured by Lash/ey v. 
Heg, would be this, that the property relations between husband 
and wife must strictly be distinguished from the rights of succes- 
sion, and will not be affected by the law of domicil of the parties 
at the time of death of either of them. The positive inference to 
be drawn would be this, that where the law of the matrimonial 
domicil, in the absence of a nuptial contract, establishes community 
of goods, and expressly cr impliedly provides that a change of 
domicil shall not alter such relationship, then the English law will 
recognize the abiding continuation of the community of goods in 
accordance with that law. 

Now the question will naturally arise whether we shall have to 
confine ourselves to this latter, comparatively narrow, proposition, 
or if the case will justify us in widening its scope so as to arrive 
at a more general and satisfactory principle, such as that fore- 
shadowed by some text-book writers, especially Professor Westlake, 
viz. that the law of the matrimonial domicil, whatever (inter- 
nationally recognized) system it may be founded upon, in the 
absence of a contract, governs the property relations of the parties 
until dissolution of the marriage. 

None of the judgments in the House of Lords contains a direct 
utterance to that effect. Still, on examining them closer, we find 
that, though naturally varying in the trend of their reasoning, 
they all seem to have for their common basis this consideration, 
that it would be contrary to reason and common sense to hold 
that the law of the matrimonial domicil, settling the relations 
between the parties, should have a lesser effect than a contract 
embodying such law and entered into by them. 

I may be allowed to quote a few of the dicta. Lord Halsbury: 


* [1goo] A. C. at. ? (1804) 4 Paton 581. 
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‘Iam wholly unable to understand why the mere putting into 
writing the very same contract which the law created between 
them (the spouses), without any writing at all, should bar the 
husband from altering the contract relations between himself and 
his wife; when, if the law creates that contract relation, then the 
husband is not barred from getting rid of the obligation which 
upon his marriage the law affixed to the transaction’ ( [1g0oo] A.C. 
at p. 26). After having disposed of Lash/ey v. Hog the Lord Chan- 
cellor concludes: ‘ We are at liberty to decide the question now in 
dispute in accordance with reason and common sense’ (p. 30). Lord 
Morris agreed in these reasons (p. 36). Lord Macnaghten: ‘If 
there is a valid compact between spouses as to their property, 
whether it be constituted by the law of the land or by convention 
between the parties’ (p. 33). Lord Shand: ‘As the Code enacted 
expressly all that a written contract required to provide’ (p. 38). 
Lord Brampton: ‘I pause here to emphasize the fact that this 
system (of the Code) operates upon no spouses unless by their 
mutual consent’ (p. 41). 

Proceeding from such views it can hardly be said to be a 
hazardous step to conclude that the law of the matrimonial 
domicil must be considered as being of an equal operative force 
toa marriage contract, taking its place where the same does not 
exist, and that, by a subsequent change of domicil, its effect on the 
property relations of the spouses is as little affected as an express 
contract would have been. Such conclusion, I submit, would 
support the general principle proposed to be established; with 
this practical result, that a husband and wife, immigrating to 
England, retain the property relationship provided for them by the 
law of the country where they were domiciled at the time of their 
marriage, whether such law created community of goods or any 
other definite and judicially recognized system, e.g. that of wswe- 
Sructus maritalis. 

And this brings me to consider by way of illustration how in 
the light of such a principle of English law on the one hand, and 
the provisions of the new German law on the other hand, property 
relations between man and wife in this country and in Germany 
respectively, in the absence of a marriage contract, will, from an 
international point of view presumably, have to be treated, premising 
that the subject has become highly complicated by the circumstance 
that German legislation has entered upon its new course of sub- — 
stituting throughout the principle of nationality for that of matri- 
monial domicil '. 


* Compare my article in vol. xvi, no. 61, Jan. 1900, p. 88, Law Quarteriy Review. 
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Let us first take the case of a German domiciled in England at 
the time of his marriage. The relevant provisions of the German 
law will be these: ‘The property relations are governed by the 
German law where the husband at the time of marriage was a 
German subject (sect. 15, Introductory Act). The wife's property 
by virtue of her marriage becomes subject to the administration 
and usufruct of the husband. Such property includes property 
acquired by the wife during marriage'’ (sect. 1363, Civil Code), 
Suppose the wife of the German subject, as referred to above, 
inherits a sum of money from her father who has died intestate, 
and whose estate situate in Germany is in the hands of a German 
administrator. The latter will, in accordance with the law which 
dominates the property, be justified in paying the money over 
to the husband. The immediate consequence will be, that the 
wife will be deprived of the right which the policy of the law, 
under the dominion of which she and her husband have ever 
since their marriage lived, has deliberately extended to her. 
Whether she may eventually recover the money against her 
husband is a point which the Courts will have to determine, 
Should money devolve upon her from an English source, and 
through the agency of an English administrator, I submit that 
he will hardly be safe in paying it over to her, and taking his 
discharge from her, without having applied to the Court for 
directions. 

Let us now consider the case of an Englishman domiciled in 
Germany and marrying an English woman whilst so domiciled. 
The Introductory Act provides: ‘Foreign spouses having, at the 
time of their marriage, their domicil in Germany, their property 
relations will be governed by the law of the country to which the 
husband belongs at that time’ (sect. 15). According to this pro- 
vision the property of an English man and wife would be dealt 
with on the basis of English law. On the other hand, there is 
a section (27) in the same Act which must be read in conjunction 
with the former, and which is to the effect that, where, according 
to the law of the country to which the parties belong, German 
law is to be applied, the German law shall obtain. Now as the 
English law recognizes the law of the matrimonial domicil, i.e. in 
the hypothetical case under consideration, the German law, it 
would follow that the latter would, by German Courts, be treated 
as regulating the property relations between the husband and 
wife, with the same result as in the former case, viz. when such 


' The right of administration and usufruct does not apply to bona reserrata, Such 
are, generally speaking, the wife's paraphernalia, her earnings, and property coming 
to her earmarked by a donor or testator as bona reservata. 
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couple change their domicil to their native country the wife would, 
as far as the German law goes, be deprived of the benefit which 
English legislation has bestowed upon her. Will English Courts 
draw the consequences of De Nico/s v. Curlier® in such a case ? 

In conclusion I may be allowed to observe that in my opinion 
the change which the German legislature has made, in discarding 
the criterion of matrimonial domicil, is not a happy one from an 
international point of view, in so far as such an extreme assertion 
of the national principle is naturally in itself bound to clash with 
the spirit of international jurisprudence. I may further remark 
that as the whole doctrine referring to the subject of property 
relations between husband and wife is more or less imbued with 
the fiction of the intentions of the parties, it must be more rational 
to conceive that the parties look to the laws of the country under 
which they live, and which they are presumed to know, than to 
those of a country from which they have separated themselves. 
And this applies with particular force to Germany, in so far as 
they may and, as a matter of fact, do lose their nationality through 
lapse of time. So that it would appear absurd to say that a born 
German, living in England and perhaps ceasing to be a German 
subject the day after his marriage with an English woman, would 
consciously or subconsciously leok to the German law as governing 
the relations between himself and his wife. 

JvuLivus HrrscuFre.p. 


* By the way I may remark that the German idea of domicil is more lax than that 
of English jurisprudence. The Code only requires a permanent residence and 
admits of several domicils simultaneously. 





CONTEMPT OF COURT AND THE PRESS. 


‘ LITTLE more quickness in the Government would cure this 

itch of libelling,’ remarks Laud in one of his letters. Writing 
as he was of Prynne, of whom he was able to say, ‘I thank my 
God I had his ears,’ one wonders why he was not satisfied with 
the control over libellers then possessed by the Star Chamber, 
The Star Chamber and licenser of printing have disappeared, but 
there still remains over the press of this country one disciplinary 
jurisdiction almost as stern and far-reaching in its peculiar domain 
as that of the Star Chamber. It is that of the judges to punish 
those who pzint or publish matter declared to be in contempt of 
the Court. 

This jurisdiction is so venerable and has been left so uncontrolled 
by the legislature that there is nothing more specific than the 
Bill of Rights to prevent an offender figuring in the pillory san 
ears and nose if a judge were minded to follow Stuart precedent. 
It is moreover clear that, once in, neither Habeas Corpus nor 
Parliament could get him out until he had purged his contempt; 
as Mr. Gladstone had to admit in August, 1882, when Mr. Dwyer 
Gray, M.P., Lord Mayor of Dublin, was sentenced to three months’ 
imprisonment, fined £500, and made to find bail in £10,000 for 
his good behaviour for comments in the Freeman’s Journal on the 
conduct of a Dublin jury. Subsequently, on October 24 in the 
same year, in the debate on a motion for the appointment of a 
select committee to enquire into the matter, Mr. Gladstone pro- 
mised to introduce a measure dealing with and altering the law 
as to contempt of Court (Hansard, 3rd series, vol. 274, col. 36); 
but no legislative proposals were in fact ever made. 

The case of Mr. Dwyer Gray aroused criticism chiefly owing to the 
severity of the punishment ; but cases involving some doubt as to 
whether the jurisdiction to commit has been properly invoked, 
especially if the punishment is well deserved, seldom receive 
adequate notice. Certainly the recent case of Reg. v. Gray" tried 
before the Lord Chief Justice and Grantham and Phillimore JJ. on 
March 27 and 28, owing to the peculiar and unusual nature of the 
contempt alleged, deserves more attention than it has as yet 


received. 
* [1g00] 2 Q. B. 36, 96 L. J. Q. B. 502. 
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In this case no one could feel the least grain of sympathy with 
the offender for his vulgar attack upon the judge, but the general 
acquiescence of the press in the law as laid down by the Lord 
Chief Justice and agreed to by Grantham and Phillimore JJ. is 
somewhat surprising. The 7imes alone showed a lurking suspicion 
that there were possible dangers in the application of the principles 
laid down by the Court. No one can fairly accuse our present 
Bench of an undue desire to amplify the judicial jurisdiction. The 
breath of public sentiment permeates the Bench as freely as it does 
Parliament, and the country is, for the most part, content to allow 
the judges whatever legal means the law permits for protecting 
their reputations, confident that there is small likelihood of its 
being abused. Still there is a real danger in leaving matters of 
criminal procedure merely to the discretion of a judge, as, for 
instance, the power to order corporal punishment for certain 
offences. So in matters of contempt; a jurisdiction which enables 
a judge to commit to prison a subject of the Queen, without the 
verdict of a jury and without appeal ; to fine him either as an addi- 
tional or substitutional punishment, without limit of amount, for 
an offence which has never been defined by statutory enactment, is 
a jurisdiction which no one will deny requires the closest scrutiny 
whenever it is exercised. Another danger is due to the fact that 
owing to the vague nature of the offence the decisions of the judges 
as to the law of contempt form precedents which are not merely 
declaratory but creative of the law; and every extension of this 
peculiar jurisdiction diminishes the area within which public 
opinion can operate to control it. It should also be remembered 
that the jurisdiction is one often exercised in the colonies where 
public opinion is either non-existent or powerless to act as an 
effective force to control the judiciary. 

The strenuous effort which the judges of the eighteenth century 
made to keep the question of libel or no libel under their control 
as matter of law is well known ; and the attack of Junius on Lord 
Mansfield in the preface to the collected edition of his letters was 
due to the prominent part taken by Lord Mansfield in this con- 
troversy. The passing of Fox’s Libel Act in 1792 put the matter 
at rest, and since that time, with the sole exception of such libels 
as are contempt of Court, juries are the only arbiters of the question 
whether any given words are libellous or not. When, however, a 
libel on a judge is also a contempt of Court, the offender, being in 
this case proceeded against by motion and not by indictment or 
information, is deprived of the protection which Fox’s Act would 
otherwise give him, as the Act only applies where proceedings are 
taken either civilly or by indictment or information. When the 
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alleged contempt is merely a libel on the judge, without any 
reference to pending litigation and having no tendency to prejudice 
the course of justice, there seems no reason why the right to be 
tried by a jury given by the statute should be denied the accused, 
It is the failure to keep distinct the judge as an individual from 
the judge as a Court, exercising purely judicial functions, which is 
at the root of what confusion exists in the law on the subject ; and 
it was the failure to observe this distinction as drawn in all the 
recent leading cases which led to what I submit is the erroneous 
decision of the Court in the above case of Zeg. v. Gray. 

The facts of the case are shortly these. A man was about to be 
tried at Birmingham Assizes for uttering obscene words and selling 
an obscene libel contained in a book. Prior to the commencement 
of the case the judge addressed the representatives of the press at 
some length, pointing out that there was no protection given to 
a newspaper for the publication of obscene matter, and warned 
them that, if he found his advice disregarded, he should make it his 
business to see that the law was enforced. The case was then tried, 
and the accused was found guilty and sentenced the same day. 
On the afternoon of the following day there appeared in a Bir- 
mingham evening paper an article commenting on the judge’s address 
to the representatives of the press. It contained the following pas- 
sages :— No newspaper can exist except upon its merits, a condition 
from which the Bench, happily for Mr. Justice , is exempt.’ 
‘Mr. Justice would do well to master the duties of his own 
profession before undertaking the regulation of another.’ The rest 
of the article was vulgar personal abuse and scurrilous comment 
inexcusable under any circumstances, but in no way reflecting on 
the judge’s judicial capacity. The judge referred to took no 
action in his own Court at Birmingham with reference to the 
article, but the Attorney-General some days after its appearance 
took proceedings against the publisher before a Divisional Court in 
London. Although no special point was made of the sentences I have 
quoted, the article must be taken, for the purposes of the following 
argument, as having impugned the fitness of the judge for his post 
as well as having a tendency to bring him personally into contempt. 
The writer might have been prosecuted criminally or sued in a 
civil action. These are remedies available to every subject in such 
a case and the only ones available. Does the law give our judges 
jurisdiction in such a case to proceed against the offender sum- 
marily without a jury and without an indictment or information 
formulating a strict charge? In other words, has a judge for the 
protection of his private character or judicial reputation any rights 
or remedies not possessed by the ordinary citizen ? 
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It must be noticed that when the article appeared there was 10 
pending litigation. The prisoner had been tried, found guilty and 
sentenced on the previous day. Again, the comments contained in 
the article did not in any way deal with matters in litigation, but 
only referred to the judge’s address on the responsibilities of 
reporters. Such an address, although, doubtless, on some occasions 
necessary, and, at any rate, always harmless, is no more within the 
Queen’s Commissions of Oyer and Terminer and Gaol Delivery 
than are announcements of the reported relief of beleaguered towns 
and criticisms on the lack of patriotism shown by eminent clerics, 
which have lately been made from the Bench. It is, therefore, far from 
clear, unless stress is laid on the two vague puerile sentences which 
I have quoted from the article, that ‘a scurrilous abuse of a judge 
in his character as a judge—scurrilous abuse in reference to his 
conduct while sitting under the Queen's Commission’ or a ‘ scandalizing 
of the Court’ was perpetrated, as the Lord Chief Justice declares in 
his judgment. It is manifest when the report of the case is read 
that the graramen of the offence in the minds of the judges was the 
vulgar personal attack on the judge. However, as the sentences 
I have quoted, if taken literally, do refer to the judge in his 
character as a judge, and the article undoubtedly constitutes the 
offence of ‘ seandalizing the Court,’ as such conduct is termed by 
the Lord Chief Justice—using the words of Lord Hardwicke of the 
middle of the eighteenth century—the simple issue, therefore, to 
be considered, is whether the offence of ‘scandalizing the Court’ 
is punishable as contempt of Court in the present day. 

In the first half of the eighteenth century it would seem from the 
definition of contempt of Court given in Viner’s Abridgement, that 
‘a despising the dignity’ of the Court was then considered to be 
contempt. When, however, the older cases are examined which 
are supposed to justify this view the facts show that the words 
which were held to ‘ scandalize’ the Court were uttered concerning 
the Court and to its officers when serving process of the Court upon 
the offender. The offence would therefore come under the well- 
recognized class of contempt known as that of opposing or obstruct- 
ing the Court when acting strictly within its judicial province by 
conduct tending to interfere with the administration of justice. 
Such are the quaint cases of Witham v. Witham (3 Ch. Ca. 41) in the 
year 1669, where the Master of the Rolls resented what he called 
the familiarity of a defendant on whom one of his orders was 
served by the plaintiff, and of PAillips v. Hedges (Cooke's Reports, 
132) in 1737, where the Chief Justice attached the defendant for 
damning him and his Court and saying ‘that he neither cared for 
him or them’ when service of process was made upon him in the 
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action. Indeed, in the old case of Roach v. Hall (2 Atk. 471) 
where Lord Hardwicke says,‘ One kind of contempt is scandalizing 
the Court itself, the statement is clearly odi/er, as the matter for 
which the printer then was committed had reference to a case then 
pending in the Court. The same objection may be made with 
regard to the case of Reg. v. Almon (Wilmot’s Opinions, 243) relied 
on by the present Lord Chief Justice when delivering his judgment 
in the recent Dai/y Argus case. Reg. v. Almon came before Chief 
Justice Wilmot in 1765, but the prosecution was dropped and no 
judgment was in fact delivered. The Chief Justice, however, 
having apparently only heard the argument for the Crown, wrote 
a very learned opinion on the general law of contempt. The 
contempt charged against Almon was that he had published a libel 
on the Court of King’s Bench accusing it of a deliberate intention to 
defeat the Habeas Corpus Act, and if the case had been proceeded 
with he would doubtless have been committed. Such an accusation, 
if persisted in, would destroy public confidence in the Courts, and is 
clearly a more serious matter than mere personal abuse of a judge, 
however violent. It also falls into another class of offence, and 
even if the opinion of Chief Justice Wilmot is to be taken as 
sufficient authority for the proposition that it is contempt of Court 
to charge a judge with an intention to deny justice, the case falls 
short of being an authority under any canon of legal reasoning for 
declaring that violent abuse, however scurrilous, of a judge is also 
contempt at law. Wilmot C.J., in language expressing the high 
Tory conception of kingship, says that ‘a libel on the Court is 
a reflection on the King,’ and that the object of attachments in such 
cases was ‘to keep a blaze of glory around’ the Court. The one 
may have been a fact and the other sound policy in the early years 
of George III, when Wilkes in the North Briton published the 
grossest libels on both the King and his Courts with equal 
indifference ; but the circumstances of our times call for no such 
insistence on the theoretical presence of the Sovereign in our 
Courts of law. 

The above cases, I think, sum up all the authority which can be 
marshalled to suggest that ‘scandalizing the Court’ is punishable 
as contempt. It is to be observed that not one is a decision to the 
effect that conduct unaccompanied by circumstances showing an 
interference with the administration of the law in an actual case 
pending in the Courts can be punished as contempt. Not only 
is there a lack of authority for any such conclusion, but it will be 
seen that in recent times the authorities to the contrary are both 
numerous and overwhelming. 

Before dealing with these authorities I cannot do better than 
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quote the words of the late Sir George Jessel and Lord Justice 
Bowen to show the general principles which should guide the 
judges in administering the law of contempt of Court. Sir George 
Jessel in a judgment delivered in 1876 (46 L. J. Ch. 375) says: ‘ This 
jurisdiction of committing for contempt being practically arbitrary 
and unlimited should be most jealously and carefully watched and 
exercised, if I may say so, with the greatest reluctance and the 
greatest anxiety on the part of judges to see whether there is no 
other mode which is not open to the objection of arbitrariness and 
which can be brought to bear upon the subject.’ Equally pertinent 
is what the late Lord Justice Bowen said only a few years ago: ‘The 
object of the discipline enforced by the Court in case of contempt 
of Court is not to vindicate the dignity of the Court or the person 
of the judge but to prevent undue interference with the adminis- 
tration of justice’ (Ze/more v. Smith, 35 Ch. D. 449). These are the 
opinions of two of our most distinguished judges in modern times, 
famed not only for their grasp of legal principles but also for their 
power to apply long-settled principles to the exigencies of modern 
society under conditions never contemplated at the time they were 
framed. 

It will be found from the cases to which I am about to refer that, 
as Lord Justice Bowen says, the whole object of the law of con- 
tempt of Court is to prevent interference with the administration 
of justice in cases pending in the Court. It is a weapon which may 
not be used by the Courts for any other purpose. To obtain 
redress for a libel a judge must have recourse to the ordinary civil 
tribunal or prosecute the offender criminally just as a Prime Minister 
is obliged to do. Indeed it is only a few years since Lord Salisbury 
was compelled to take such action. To show how necessary it is 
that a case must be pending before the Court has jurisdiction, it 
suffices to refer to Onslow's and Whalley’s case (L. R. 9 Q. B. 219), 
one of the contempt of Court cases which fringed the famous 
Tichborne trials. Messrs. Onslow and Whalley had made public 
speeches on the eve of the trial of the Claimant for perjury, alleging 
that there existed a conspiracy against him, and that he could not 
get a fair trial. The speeches were delivered in London between 
the finding of a true bill by the grand jury and the actual trial, and 
it was contended that as the trial had not commenced no contempt 
had been committed. Lord Cockburn, however, decided that the 
case was ‘ pending’ because a true bill had been found, and there- 
fore the objection was unsound. The words used—suggesting that 
the judges who were to try the Claimant would not give him a fair 
trial—were certainly ‘a scandalizing of the Court’ in Chief Justice 
Wilmot’s sense. Lord Cockburn suggests no such ground for his 
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judgment, but says: ‘It is clear that this Court has always held 
that comments made on a criminal trial or other proceedings, when 
pending, is an offence against thé administration of justice and 
a contempt of the authority of this Court’ (see p. 227 of the report), 
If a Court was ever ‘scandalized’ in a legal sense it was by the 
defendant in Skipworth’s case (L. R. 9 Q. B. 230), another con- 
tempt of Court prosecution arising out of the Tichborne litigation. 
Mr. Skipworth in a publie speech at Brighton had said: ‘I could 
see there was no chance of justice being done by those four judges 
from the first.’ ‘I say that Lord Chief Justice Cockburn was not 
the fit person to try anything in connexion with the case.’ Again, 
there is no suggestion that the contempt of ‘ scandalizing’ the Court 
had been committed; but, instead, we have the following very 
conclusive words of Mr. Justice Blackburn, who delivered the 
judgment of the Court:—‘The phrase, contempt of Court, often 
misleads persons not lawyers, and causes them to misapprehend 
its meaning and to suppose that a proceeding for contempt of 
Court amounts to some process taken for the purpose of vindicating 
the personal dignity of the judges and protecting them from per- 
sonal insults as individuals.’ And he, again, in explaining how 
the Court's jurisdiction arises, explains that the offence is com- 
mitted ‘when an action is pending and anything is done which has 
a tendency to obstruct the ordinary course of justice or to prejudice 
the trial.’ The same test was also rigidly applied by Lord Esher, 
the late Master of the Rolls: ‘ All that is necessary is that it should 
be a contemptuous interference with judicial proceedings in which 
the judge is acting as a jrdicial officer.’ (In re Johnson, 22 Q. B. D. 
at p. 71.) 

The above authorities would seem to be sufficient for my purpose, 
but there are two quite recent cases so directly on all fours with 
that of the Daily Argus that the consideration of the matter would 
be incomplete without a reference to them. 

The first was a special reference in 1893 to the Privy Council 
in relation to the action of the Chief Justice of a Crown colony’, 
and the matter was heard by a very strong committee consisting 
of Lord Herschell L.C., Lords Coleridge L.C.J., Watson, Esher M.R., 
Lord Justice Bowen and other judges. The Chief Justice of 
the Crown colony in question had committed to prison for con- 
tempt of Court the publisher of a paper in which the following 
comments upon him had appeared. ‘ Penny readings, daughters 
of Ruth, Mrs. N J——,and W. C. T. U. have all felt the fostering 
touch of his strong hand.’ ‘Some cynic has said “ Every man has 
his price.” It is assuring to know that the “fount of justice in 
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this colony is above the price of even one dozen pineapples.’ ‘The 
law allows six weeks’ leave of absence, and Mr. should be 
subservient to that law if to no other.’ ‘Just suppose we had 
a fool for a Chief Justice.’ ‘We colonists have had many camels - 
of incompetence forced down our throats. With much more of 
a similar scurrilous nature. 

Now it can hardly be said that these libels do not out-herod 
those in the recent Dai/y Argus case, but although the present 
Lord Chief Justice and Lord Justice Rigby, then counsel in the 
case, argued at the bar that the words constituted a contempt of 
Court, they failed to establish their contention. The Court unani- 
mously made the following report: ‘That the letter, though it 
might have been made the subject of proceedings for libel, was not 
in the circumstances calculated to obstruct or interfere with the 
course of justice or the due administration of law, and therefore 
did not constitute a contempt of Court.’ The last case to which 
I shall refer is also one which was brought before the Privy Council 
as recently as last year, on appeal from a Crown colony, and is 
one of considerable importance as the applicability of the summary 
process for dealing with the offence of ‘scandalizing the Court’ 
was considered under that name. Here, again, the article which 
appeared in the colonial paper was grossly libellous and scanda- 
lously vindictive, as the following quotations show :— 

* Mr. is reducing the judicial character to the level of 
a clown.’ ‘He has apparently been too wrapped up and inter- 
mingled with personal disputes and squabbles of a questionable 
character to allow him to deal honestly and impartially with 
questions which come before him to be judicially settled.’ ‘A man 

. narrow, bigoted, vain, vindictive, and unscrupulous.’ 

Now this language, as the language in the last case, is clearly 
within the definition of the offence of ‘ scandalizing the Court,’ as 
laid down by the present Lord Chief Justice in the Birmingham 
Daily Argus case. His words in describing the editor's offence 
were: ‘It is an article of scurrilous abuse of a judge in his 
character of a judge—scurrilous abuse in reference to his conduct 
while sitting under the Queen’s Commission, and scurrilous abuse 
published in the town in which he was still sitting in discharge of 
the Queen’s Commission.’ 

All these elements were present in the last Privy Council case 
to which I have referred, but the article was held not to amount 
to a contempt of Court in any legal sense. There were present 
Lords Watson, Macnaghten, Morris and Davey, and the unani- 
mous judgment of the Committee was delivered by Lord Morris, 
who used these words :— 
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‘It’ (the power to commit for contempt) ‘is not to be used for 
the vindication of a judge as a person. He must resort to an 
action for libel or criminal information. Committal for contem 
is a weapon to be used sparingly and — with reference to the 
interests of the administration of justice. ence when a trial has 
taken place and the case is over, the judge or the jury are given 
over to criticism . . . Committals for contempt of Court by scandatizing 
the Court have become obsolete in this country. Courts are satisfied 
to leave to public opinion attacks or comments derogatory or 
scandalous to them.’ (See [1899] A. C. 549.) 

A judgment in such clear terms is a fitting conclusion to the 
long process of evolution by which the patriarchal discipline of 
the judges in matters of contempt, as administered in Tudor and 
Stuart times, has become a discipline rigidly confined to conduct 
which tends to obstruct or to prejudice the due administration of 
justice in a case pending iu the Courts. These later authorities 
were not referred to by the Lord Chief Justice in his judgment in 
the Daily Argus case, which, I submit, runs counter to the whole 
stream of modern decisions, and puts back the law to the point 
where it stood in the reign of Charles II, when a litigant was com- 
mitted to prison for ‘ undue familiarity ’ towards the judge. It is, 
however, to be hoped that the fact that the case was not argued 
will be recognized and that the precedent will not be followed. 
The gross vulgarity of the article in the Daily Argus appears to 
have led both Court and counsel away from the legal aspect of the 
matter. But English law is like the sun, made to shine on the 
just and unjust ; and experience has shown that rules or limita- 
tions of rules, slowly developed by a long course of judicial 
decisions, cannot wisely be departed from, although in individual 
cases the morally guilty may be declared legally innocent. Judges 
have little reason to be concerned about outside criticism. The 
Bar, as a judge said on his retirement, is a fair and generous pro- 
fession and has never failed in loyalty to the Bench, and therefore 
a judge need fear no criticism that does not emanate from it. The 
Lord Chief Justice in his judgment in the Daily Argus case rightly 
said, ‘the liberty of the press is no greater and no less than the 
liberty of every subject of the Queen.’ The authorities to which 
I have referred, I submit, show that the privilege of a judge for 
the protection of his personal and judicial reputation is no greater 
and no less than that of every subject of the Queen. 


ArtTuuR E. Huaues. 
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La Conférence de la Paix (extrait de la Revue générale de Droit inter- 
national public). By G. pe Laprapetiz. Paris: A. Pedone. 
1900, 8vo. 202 pp. 


Tus is the most satisfactory account which has yet been written of the 
Hague Conference: ‘without o’erflowing full,’ and critical rather than 
rhetorically eulogistic. The author has made himself acquainted with most 
of the very numerous monographs and articles which have appeared upon 
the subject, and, what is more important, has studied at first hand the 

¢s-verbaux and other documents printed for the use of the delegates, 
which give a far more accurate idea of what passed at the Hague than can 
be gathered from the meagre blue-book which has been presented to 
Parliament. He is also well aware of the by-play of divergent political 
interests which prompted so much of the action of the plenipotentiaries, 
and is thus in every way qualified to estimate the real value of what was 
achieved by them. 

M. de Lapradelle sees, of course, that the Conference was fore-doomed to 
failure: ‘en s'isolant des problémes politiques, auxquels tout le monde 
pensait, pour tracer en l'air des régles applicables, au premier chef, a ces 
mémes problémes, les délégués s’interdisaient d’aboutir.’ He traces, through- 
out the labours of the delegates, the disastrous consequences of a constant 
effort to appear to accomplish something, under impossible conditions. We 
are shown how the first committee glides from the limitation of armaments, 
its primary object, into schemes for the civilization of warfare, without 
arriving at any definite conclusions, except upon such minor and somewhat 
speculative points as the employment of projectiles from balloons, of 
noxious gases, and of expanding bullets. Even upon these points, opinions 
were by no means unanimous. The task of the second committee was to 
extend the principles of the Geneva Convention of 1864 to maritime war- 
fare, and to revise the draft of the Brussels Conference of 1874, upon the 
laws and customs of war. M. de Lapradelle thinks that the Conventions 
prepared by the committee, and accepted by the Conference, upon these two 
subjects are inferior to the drafts prepared in 1868 and 1874 respectively. 
Only obvious matters were debated with care, while topics giving rise 
to any serious difference of opinion, such as the bombardment of open coast 
towns, anc the right of non-combatants to resist invasion, were studiously 
avoided: ‘& tant chercher l’entente, la Conférence perd toute l'utilité.’ 
The President of the committee, M. de Martens, was obliged to admit that 
its members ‘ se sont séparés en laissant exister le vague complet sur toutes 
ces questions.’ 

On the work of the third committee, for the peaceful solution of inter- 
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national disputes, M. de Lapradelle has much to say, and departs somewhat 
from his usually impartial attitude. He thinks that Arbitration is favoured 
by England, because she knows how, ‘par des stratage¢mes multiples,’ to 
turn it to her own interest, and by the United States, which can always 
protect themselves behind the Monroe doctrine from any of its incon- 
veniences! Germany prefers to trust to the ‘ mailed-fist,’ and the minor 
States are distrustful of anything which looks like intervention in their 
affairs, even when proposed by ‘des puissances purement désintéressées, 
comme la France!’ His remarks upon the difficulties in the way of 
obligatory Arbitration (found by the Conference insuperable) are, however, 
much to the point (pp. 134-147); as in his criticism upon the structure of 
the so-called ‘ permanent court ’ (pp. 158-167), ‘Ce n’est pas a la création 
d'une cour d’arbitrage, mais 4 celle d’un corps d’arbitres, qu’arrivent en 
realité ces projets.” With the proposed Code of Procedure, M. de Lapradelle 
is dissatisfied. The prestige and utility of Arbitration he thinks will 
be much diminished by provisions which tend to make the award a com- 
promise rather than a judgment, a closing of disputes rather than a declara- 
tion of the law (p. 177); citing with approval the saying of Mr. Hobbs, one 
of the American delegates, that ‘nothing is settled unless it is settled 
right.’ 

The ‘ Acte final’ he contrasts with that of Vienna, as in itself a mere 
‘bordereau de conventions 4 adopter,’ binding no one to anything. This 
was no doubt the case, but binding signatures have since come in much 
more numerously than was to be expected, and ratifications are likely soon 
to be exchanged, between perhaps all the Powers, subject to some slight 
reservations, of the three Conventions, and, between most of the Powers, of 
the Declarations also. These documents contain, however, much less in the 
way of binding engagements than is commonly supposed; and M. de 
Lapradelle gives good reasons for his opinion that the effects of the Con- 
ference will be felt rather in the domain of politics than in that of law. 

T. E. H. 


[Curiously enough, the most definite result of the Conference would seem 
at present to be the de facto addition of a new restrictive rule or custom to 
the laws of war, namely, the prohibition of expansive bullets; although 
the rule proposed at the Conference was not unanimously adopted, and is 
not yet formally binding on any one.—Ep. | 





Die Rechtskraft dea Internationalen Rechtes und das Verhdltniss der 
Staatsgesetzgebungen und der Staatsorgane zu demselben, By Wii- 
netmM Kavrmany. Stuttgart: Ferd. knke. 1899. 8vo. vill 
and 126 pp. 


Tus learned and ingenious monograph might perhaps have been more 
descriptively entitled Die Rechtskraft der Vertrdge, dealing, as it «oes, 
almost exclusively with the modes in which rights arising under Treaties 
may be created, made available, and extinguished. The five Parts of the 
book treat successively of the subjects of such rights; of the creation of such 
rights ; of the operation of Treaties and the circumstances which may interfere 
with their operation ; of the application and interpretation of Treaties ; and 
of the international execution of judgments. Dr. Kaufmann’s acquaintance 
with the literature of all that bears upon these somewhat recondite 
questions is remarkable. He is as familiar with decisions of the Supreme 
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Court of the United States as with those of Courts in France, Germany, or 
Switzerland, but, perhaps not unnaturally, has more difficulty in appre- 
ciating the views of English lawyers upon the subject, and is too much 
inclined to denounce as erroneous, because not in accordance with his theory, 
principles which have won general acceptance even in the countries with 
the legal ideas of which he is most in sympathy. P 

The value of the work is not a little affected by what is in our opinion 
an initial mistake. Dr. Kaufmann begins by laying down that individuals, 
as well as States, may be ‘ Rechtssubjecte’ in International law; and we 
find, as we go on, that he does not seem to have fully grasped the dis- 
tinction between the international obligations of the States which are 
parties to a Treaty, and the rights and duties which may, under the Treaty, 
accrue te private individuals. The extent to which a Treaty is directly 
available to suitors, in the Courts of a country which is internationally 
bound by it, depends, of course, upon the constitution of the country. In 
the United States, as in France and some countries of the Continent, a duly 
promulgated Treaty is the law of the land. In England this is not so. 
Whence consequences follow which seem to perplex our author. Where 
a Treaty takes its place, according to date, as the equivalent of a legislative 
act, how is it affected by subsequent legislation on the part of one of the 
contracting States, inconsistent with its provisions, or by a Treaty, simi- 
larly inconsistent, subsequently made by one of those States with a third 
Power?! What is the effect of a Treaty made by a federal government upon 
the laws inconsistent with it which have been made by one of the federated 
governments, within the limits of its constitutional powers! These 
questions are discussed at great length and with much ability, but also 
with some misapprehension of the American authorities, and with a 
bias in favour of a hierarchical gradation of laws, which would nullify 
legislation affecting to override the higher obligatio:. of an antecedent 
Treaty. Even here, however, Dr. Kaufmann is compelled to admit that 
the practice on the Continent, as well as in the United States, is in accor- 
dance with the maxim ‘lex posterior derogat legi priori,’ maintaining at 
the same time that ‘dieser Standpunkt ist grundsiitzlich unrichtig und 
unhaltbar.’ He is naturally pleased with the language of Lord Stowell 
(guarded as it was) as to the prize-court sitting as a Court of the Law of 
Nations only. The book is well worth reading. T. E. H. 





Elphinstone’s Introduction to Conveyancing. By Sir Howarp Warsur- 
tos E.pninstong, Bart., James W. Ciark, and Arraver Dickson. 
Fifth Edition. London: Sweet & Maxwell, Lim. 1900. vo. 
xxxv and 566 pp. _ (148.) 


Tus aseful work, which is almost indispensable to students and is not by 
any means despised by the best practitioners, is now so well known as to 
need no description. 

The present edition appears to be every wit as sound as its predecessors 
and has peen well brought up to date, though it was evidently published before 
the recent case of Re Duchess of Marlborough, which has drawn attention to 
the fact that a man may have two widows co-existing in whose favour he 
may appoint a jointure rentcharge under the common form power. 

A difficulty which the editors seem to suffer from is to keep the book 
short and yet well noted up. We hope that in future editions this will be 
borne in mind, for there is no other book in which the fundamental 





304 The Law Quarterly Review. (No. LXIII. 





principles of conveyancing can be so readily studied, and it would be 
mistake to obscure these by a too heavy sprinkling of cases. 

It is understood that this book has not yet been adopted by either Oxford 
or Cambridge for regular use in their respective law schools. The sooner 
this is done we think the better, for if any book is capable of giving life 
and reality to the dry bones of real property law this is the one. The 
student should of course have some book of precedents by him when reading, 
and for this purpose Clark’s ‘Students’ Precedents in Conveyancing’ js 
referred to throughout the book. 

This edition contains a new chapter giving a short account of registration 
of title under the Land Transfer Acts. B. L. C. 





The Commercial Code for the German Empire. Translated from the 
official text by Bernarp A, Piatr. London: Chapman & Hall, 
Lim. 1900. 8vo, xii and 370 pp. 


Ir this translation of the New German Mercantile Code was intended as 
a joke in the nature of the ‘Manuel de la Conversation’ which, for some 
time, has wearied the readers of ‘Punch,’ Mr. Platt ought at least to have 
imitated the literal accuracy of Mr. Punch’s contributor. Mr. Platt aims 
at being literal, no doubt, but his evident disinclination to take trouble of 
any kind frustrates his good intentions. ‘The translation has been made 
as literal as is compatible with using the simplest possible English’—so 
runs the preface. A few specimens will show the simplicity of the English, 
and it is hardly necessary to add that these specimens, far from being 
literal, are mere distortions of the original text. 

‘Art. 57. An attorney must abstain from making use of any addition to 
his signature giving the idea of any procuration; he must only add a post- 
script to his signature explanatory of his holding and power of attorney,’ 

‘ Art. 97. A broker is not authorized to take a payment or any other 
thing owing through a contract.’ 

‘Art. 356. When a debt guaranteed by pledge, surety, or any other 
manner appears in a current account, recognition of the settlement of the 
account does not prevent the creditor from trying to get paid by the 
guarantor, even if the amount credited to him in the account and the debt 
balance each other. 

‘If a third person makes himself jointly and severally liable with another 
for a debt brought into a running account, enactments of par. 1 for 
the recovery of a debt are applicable to him by analogy.’ 

‘Art. 367. When a security payable to bearer which has been stolen 
from its owner is lost, or has disappeared in some other way, or transferred 
or pawned to a trader who follows the business of a banker or changer, the 
good faith of the latter cannot be recognized if at the time of transfer or 
pawn the loss of the document has been published in the Deutsche Reichs- 
anzeiger, either by public authority or by him who is bound to do so by 
the terms of the document, and if a year has not elapsed from the end 
of the year in which such advertisement took place .. .’.’ 

Does Mr. Platt expect any reader, learned or unlearned, to understand any 
of these passages? Does be himself understand them? But there are other 
passages less. unintelligible, though not less inaccurate. Thus we are told 
by art. 179 of the translation that ‘shares may be made out to bearer, or may 
be made not transferable,’ whilst according to the true and literal meaning 


' The punctuation of these extracts is Mr. Platt’s. 
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of the German text share certificates may be issued to bearer or to named 
persons (‘auf den Inhaber oder auf Namen lauten’). Again, art. 180 of the 
translation, which states that ‘the capital of the company must amount to 
at least 1,000 marks,’ entirely misrepresents the original section, which in 
no way revers to the capital of a company, but prescribes a minimum amount 
for each share in a company. The expression ‘Werthpapiere,’ which is 
a well-known technical term corresponding to the English term ‘ negotiable 
instruments,’ is mistranslated in every place in which it occurs; being some- 
times rendered by ‘ valuables’ (arts. 1, 93, 363, 369), sometimes by ‘ Paper 
Securities’ (arts. 381, 383, 400, 429, 462), and once by ‘Securities’ (art. 
261). Whilst thus one technical German term is reproduced by three 
different English expressions, the English term ‘agent’ is, on the other 
hand, used as the equivalent for three German expressions entirely distinct 
from one another, each of them being moreover defined by the very code 
translated by Mr. Platt, these expressions being ‘ Prokurist’ (defined by 
arts. 49-51), ‘ Handlungsagent ’ (defined by art. 84), and ‘ Kommissioniir’ 
(art. 383). These are only a few examples of the hopeless ignorance and 
gross carelessness of the author of this translation, but they suffice to show 
that serious criticism would be wasted on him. 

As it may, however, be hoped that some day a more competent person 
will undertake the task of translating the German Mercantile Code, a few 
hints as to some of the essential requirements for the usefulness of such an 
undertaking will not be out of place. To begin with, the bare text of the 
code is not intelligible without an introduction showing the relation in 
which it stands to the Civil Code and to other statutes on subjects con- 
nected with Mercantile Law which are in force in Germany. The new code 
—to a greater extent even than the code replaced by it—must be read 
together with the general law on the subjects with which it deals. More- 
over, there are some branches of mercautile law which still remain outside 
of the code. Thus, whilst the Mercantile Code deals with private partner- 
ships and companies limited by shares, the limited liability partnerships 
introduced by the Statute of 1892 (amended in 1898) are not referred to in 
any way. A German lawyer is of course expected to know these things, but 
an English reader who refers to the code, if left without any guidance on 
the subject, will necessarily be misled. 

A second point which a translator must not overlook is the fact that the 
readers who use his work, whether lawyers or merchants, are necessarily 
laymen as regards the law which it contains, and therefore not acquainted 
with the cross-references which must necessarily be read into every code. 
Some indication of the sections which explain other sections is therefore 
absolutely indispensable. 

There is finally a third point which in the case of an English translation 
is of importance. There-are certain expressions corresponding to con- 
tinental expressions which are used in English-speaking countries though not 
in England itself, and which, in the absence of appropriate terms belonging 
to Englich law in the narrower sense, seem preferable to new expressions 
or circumlocutions. Thus, for instance, the expression ‘special partner,’ 
which is familiar to American lawyers, is a much better translation for the 
German term ‘ Kommanditist ’ than any newly-invented term. 

The writer of this notice feels that he has given it more space than it 
properly deserves, but literary quackery is the worst of all quackeries, and 
the natural impulse to expose it when it occurs is too strong to be 
resisted. E. J.8. 
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The Law and Practice as to Receivers appointed by the High Court 
of Justice. By Witttam Wittiamson Kerr. Fourth Edition, 
By Percy F. Wueecer and Cuartes Burney. London: Sweet 
and Maxwell, Lim. 1900. 301 pp. (108.) 


Kerr on Receivers is too well-known a work to require description or 
much comment. It surprises one to learn from the preface that nine years 
have elapsed since the third edition appeared. The decisions since the date 
of that appearance seem to be all duly noted in the fourth edition in their 
proper places, and there are many of them. In many branches of the law 
as to receivers, for instance that of Equitable Execution, the law cannot be 
said to be settled, and the practice is altered, if not amended, from day to 
day. The editors bring up the alterations to March 12, 1900, the date of 
their preface. The preface says that ‘in the present edition no alteration 
has been made in the arrangement of the work’—and no one will complain 
on this score—‘ nor has the original text been touched, except so far as the 
incorporation of the later decisions and the changes in the practice haye 
rendered this unavoidable.’ A little editing of the original text would 
perhaps improve the book, as it rather worries one to see ‘the Court of 
Chancery’ referred to in 1900 as if it were an existing tribunal. This, 
however, is only a small matter, and does not prevent the book from being 
one which will be found to be of the greatest assistance to the ever 
increasing number who seek a remedy in the appointment of a receiver. 

F. E. 





Limitations of Actions against Trustees and Relief from Liability for 
Technical Breaches of Trust. By Francis A. Ancuin, Toronto: 
Canada Law Book Co. 1900. 8vo. xxxi and 217 pp. 


Tis work gives a concise and clear view of the present state of the law, 
in the English-speaking provinces of the Dominion, on the subjects named 
in the title. The cases—English, Irish and Canadian—are brought to date 
and are well handled, In an Appendix will be found the recent provincial 
legislation in relief of trustees (following the model of the Imperial Acts) 
together with the principal local statutes which bear on limitation of actions. 
A very full index concludes the volume. Written in an easy style, 
Mr. Anglin’s book should commend itself as well to lay as professional 
readers. T. B. B. 





The Power and Duty of an Arbitrator. By Francis Kussett. Eighth 
Edition. By Epwarp Pottock and the late Herpert Russet. 
London: Stevens & Sons, Lim., and Sweet) & Maxwell, Lim. 
igco. La. 8vo. xlviiand 579 pp. (308.) 


No better editor of Russell on Arbitration could be found than the 
learned Official Referee who has made himself responsible for this edition. 
In preparing the text he had the assistance of the late Mr. Herbert 
Russell, and in preparing the forms that of Mr. Ernest M. Pollock. The 
result is an edition that appears to be greatly superior to its forerunners. 
A great deal of the matter in the former editions has been rendered obsolete 
by the passing of the Arbitration Act, 1889, and that part has been 
omitted or cut down, with the result that the bulk of the book is con- 
siderably reduced. Mr. Pollock and his coadjutors seem to have done their 
work with skill and diligence and the text leaves nothing to be desired. 
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The forms, sixty-two in number, are most complete and will be found of 
the utmost value. The weakest part of the work is perhaps the index, 
which might with advantage have been made more analytical and dis- 
criminating. For instance, such a reierence as ‘ Notice—meeting in 
reference, of, 119, 123, 139, 407’ may involve looking up three places 
before the one required is discovered. The references should be subdivided 
into ‘how to be given,’ ‘peremptory for each meeting,’ ‘forms of,’ &c. 
Our equanimity has been not a little disturbed in our endeavours to find 
quickly various points upon which we have desired to test the work. 
When found they have all stood the test. 

It is unfortunate (though of course the editors are in no way to blame) 
that the edition left the printer's hands too late for the inclusion of Knowles 
v. Bolton Corporation [1900] W. N. 73, overruling Mackenzie v. Ascot Gas Co. 
(now fully reported [1900] 2 Q. B. 253). If the editors could have seen a full 
report of L. & N. W. R. Co. v. Walker, they would have realized that the 
decision of the House of Lords does not merely affirm that of the Court of 
Appeal. The opinions of the Lords were based on grounds that were 
scarcely noticed in the Court of Appeal. 

In conclusion we may add an expression of regret that the Arbitration 
Act, 1889, was not a more sweeping and better drawn measure. Had it 
cleared away all the various modes of proceedings in arbitrations under 
various statutes, provided a complete code for procedure and given the 
Court more general powers for getting over difficulties, Russell on Arbitra- 
tion might have been much further reduced in size and arbitrations greatly 
facilitated. Some of the decisions on the Act of 1889 show how little 
attempt was made by its framers to provide for future difficulties. 

The profession owe a debt of gratitude to the learned Official Referee 
and those who have helped him in the production of the new edition of the 
standard work on Arbitrations. 





Company Precedents. Part 111. Debentures and Debenture Stock. 
By F. B. Parmer. Eighth Edition. London: Stevens & Sons, 
Lim. La. 8vo. xlviii and 635 pp. (214.) 


By this work Mr. Palmer may be said to complete the cycle of his 
‘Company Precedents.’ In these Precedents he has furnished the legal and 
commercial world with forms for every stage and every vicissitude in the 
life of a company, from the cradle to the grave and beyond it in the resur- 
rection of reconstruction. One department of a company’s activities has of 
late, however, assumed such colossal proportions—to wit, borrowing on 
debentures and debenture stock—that the author has, not unreasonably, 
deemed the subject deserving of a separate volume. The debenture is 
indeed a notable example of the expansion of our law under the stimulus 
of commercial necessities; for practically the whole of the law aud practice 
comprised in this volume has originated in this manner. Like all 
Mr. Palmer’s books it is primarily a book of forms, but the introductions 
and notes supply everything that the practical man is likely to need, and 
are illuminated by Mr. Palmer's unique experience. The author may be 
allowed to feel some natural gratification that Bechuanaland Exploration Co. 
v. London Trading Bank [1898] 2 Q. B. 658, has affirmed the negotiability 
of the debenture to bearer, a view for which he has so long and strenuously 
contended. 
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Company Precedents. Part II, Winding-up Forms and Practice, 
By F. B. Pater assisted by F. Evans. Eighth Edition, 
London ; Stevens & Sons, Lim, La, 8vo. Ixxxiv and 1174 pp, 


(328.) 

AnoTHER edition—the eighth—of these Winding-up Forms after a lapse 
of only three years testifies to their continuing popularity and makes com- 
ment almost superfluous. In this labyrinthian subject in which new practice 
rules, new scales of fees, new forms of orders and affidavit for ever amaze 
the bewildered practitioner, his only salvation lies in a book of this kind 
well up to date in all the niceties of practice. If a suggestion may be made, 
it is that rather more space should be given to voluntary winding-up, now 
the favourite mode of liquidation. 








A Treatise on the Principles of the Law of Compensation. By C. A. 
Crirrs, Q.C. Fourth Edition. London: Stevens & Sons, Lim. 
1900. Ixiii and 516 pp. (258.) 

Mr. Cripps’s book is recognized as one of the best of the many books on 
the Law of Compensation, and there are few men whose practical knowledge 
of the subject exceeds that of the learned author. It is a matter for regret, 
therefore, that more care has not been displayed in the preparation of this 
edition. Some of the small errors that appeared in the third edition, even 
one to which we called attention in our review of that edition, are repeated, 
and the new matter has not been very happily worked in. For instance, Jn 
re Morgan & L. & N. W. Ry. Co. [1896] 2 Q.B. 469, is, so far as we can 
ascertain, nowhere referred to. That case has always seemed to us difficult 
to reconcile with Penny v. Penny, and we should have welcomed some 
comments upon it from Mr. Cripps. Nor can we find any reference what- 
ever to the provisions for compensation on taking land under ss. 9 and 10 
of the Local Government Act, 1894. Several other cases of greater or less 
importance are insufficiently referred to, being simply added to lists of cases 
in notes without any attempt being made to incorporate in the text, or even 
in the notes, the new points decided by them. Such are Jn re Spillers & 
Baker Lim., and Leatham & Sons Arbitration, Gonty (cited twice as Gouty) 
v. M.S. §& L. Ry. Co. (upon question of costs in the Court of Appeal), 
Miles v. G. W. Ry. Co., Knowles v. Bolton Corporation, and L. & N. W. Ry. 
Co. vy. Walker. Arbitrations are frequently held in the country where 
access cannot readily be had to reports, and a mere reference to a case 
without any statement of its effect is in such circumstances of little use. 
The usefulness of the book has been added to by the inclusion in the 
appendix of several statutes ‘to which the author has found it necessary in 
his practice to refer.’ Beyond this we have not been able to discover any 
substantial differences between the present edition and its immediate pre- 
decessor. 





The Law of Bailments. By Epwarp Brat. With notes to Canadian 
cases by A. C. Forster Boutton. London: Butterworth & Co.; 
Canada: The Carswell Co,, Lim. 1g00. Ix and 775 pp. (27%. 6d.) 

We have often thought that there was room for a good book on the 

English Law of Bailments. It is somewhat surprising that since Sir W 

Jones wrote his admirable essay in 1781, the last edition of which appeared 

in 1833, the subject has never received adequate treatment in a separate 
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treatise in this country. Practitioners have accordingly got into the way 
of using Story’s Commentaries more freely than they do most American 
law books, but without in the least under-estimating the excellence of that 
work, we feel that Mr. Beal has done the profession a real service in pro- 
ducing a sound treatise on the English law. It is a novelty to find 
Canadian cases attached. To English lawyers they may sometimes be useful 
and they will no doubt add greatly to the value of the work in Canada. 
As they are all added in footnotes apart from the English cases and kept 
out of the text altogether, even the most insular of English lawyers has 
only to disregard them. The author seems to be much impressed with the 
danger of citing American decisions and has rigidly excluded them, quoting 
dicta of several judges as his justification. But he quotes freely, with due 
acknowledgment, from Story; and the decisions of leading American courts 
are at any rate as valuable as Story’s opinions, except so far as those 
opinions may now be embodied in authoritative English judgments. As to 
the judicial dicta against citing American cases, as many might be produced 
the other way: in fact, they have been used by the House of Lords itself: 
see per Lord Herschell in Mills v. Armstrong (1888) 13 App. Ca. at p. 10. 
The truth is that judiciovs use is quite compatible with warnings against 
abuse. 

Mr. Beal has given us a good book, dealing with every topic of his subject 
fully and exhaustively. But we cannot help thinking that it is not as 

a book as the learned author is capable of writing. He suffers from 
want of self-confidence and his work in consequence suffers from having too 
little of the author and too much quotation. The author's method is 
peculiar. He first sets out his propositions of law toncisely, Then instead 
of merely giving the authorities, or giving illustratio:s as Mr. Blake Odgers 
does in his book on Libel, Mr. Beal supports his proposition by very lengthy 
quotations from judgments or from works of authority. Now quotations 
from judgments without a succinct statement of the facts of the cases are 
generally useless and sometimes misleading. 

Most of us can refer to the reports if we want to read the judgments 
at length, and the duty of a text-book writer is to give the result of the 
decisions and extract the principles rather than to re-print lengthy quota- 
tions which often add little or nothing to the euthor’s summary. Thus 
four pages are filled with quotations from J. 8. Mill, Lords Bramwell and 
Lindley, and other writers in support of the proposition in jure omnis 
definitio periculosa est. Then follow several pages of definitions of bailments, 
negligence, contract, piracy, &c., culled from divers sources, and every 
section of the book opens with a brave array of definitions. Though there 
are some four pages devoted to definitions of pledge, lien and mortgage, the 
author does not in our opinion anywhere make it clear, as he might do in 
a single sentence, what is the essential distinction between a pledge and 
a bill of sale. 

The author accepts Coupé Co. v. Maddick ([1891] 2 Q. B. 413) without 
comment. It is a difficult case to reconcile with earlier decisions | see 
L. Q. R. viii. 109] and with the assumption made in Clarridge v. South 
Staffordshire Tramways Co. ([1892] 1 Q.B. 432). The view adopted is 
that ‘there is a difference between the hirer’s liability to the owner and his 
liability to a stranger injured by the negligence of a person who is not the 
hirer’s servant. . .. In such a case the hirer is not responsible for the injury 
done to a stranger, which is a responsibility arising out of tort; but he is 
responsible to the owner for the injury done to the horse and trap by the 
negligence of the driver, which is a responsibility arising out of contract.’ 

VOL. XVI. Y 
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This difference does not seem well founded in reason, and the author ignores 
what appears to be the only principle on which the judgment can be sup. 
ported, viz. that the contract of hiring implies a warranty that reasonable 
care shall be taken of the thing hired by all persons having custody of it 
with his consent; whether acting in the course of their employment or 
agency, or not. Mr. Justice Cave went even further and said there was an 
implied obligation on the part of the hirer to return the thing hired in the 
condition in which he receives it, fair wear and tear and certain accidents 
excepted. 

Mr. Beal seems scarcely to appreciate the importance of 2. v. Macdonald 
(1885) 15 Q. B. D. 323. That case appears to amount to more than a mere 
decision on the Larceny Act, s, 3 that ‘no contract express or implied need 
arise out of the bailment for a conviction under this section.’ Surely it 
decides also that an infant may be a bailee? and it is not correct to say (see 
p- 10) that ‘an infant cannot . . . be a party to a bailment except for 
necessaries.’ Mills v. Graham (1 Bos.. & P. 140) may have decided the 
contrary, but has not that been overruled by 2. v. Macdonald? If not, we 
should have welcomed the author’s reasons for thinking otherwise. 





The Principles of the Interpretation of Wills and Settlements. By 
Artaur Unperuitt and J. Anprew Stranan. London: Butter- 
worth & Co. Ig00, 8vo. xxxviii and 272 pp. 


We must congratulate Mr. Underhill and his coadjutor on this book. 
Mr. Underhill has written several books; all his books are good, and we 
observe a progressive improvement in his work; we do not exaggerate in 
calling the present book excellent. A sound knowledge of the theory of 
interpretation is essential to a lawyer; whether he practises at the 
Parliamentary Bar, as a common lawyer, an equity draftsman or a con- 
veyancer, questions of interpretation constantly present themselves to him, 
but strangely enough there is no elementary treatise on the subject. The 
want is supplied by the book before us. 

This book is divided into six parts, discussing (1) General principles, 
(2) Description of donees, (3) Description of property, (4) Interests 
transferred, (5) Conditions of gift, (6) Executory settlements ; there is also 
a glossary of words most frequently occurring in wills and settlements. 

The authors state in the preface that they ‘have endeavoured to extract 
from the decisions some broad general principles which will assist the 
practitioner in the interpretation of ambiguous wills and settlements and to 
show the reasons which have led to the adoption of these principles; for 
without these reasons the soundness of the principles is not always 
immediately apparent.’ A somewhat careful perusal of the book enables us 
to say that they have effectually carried out their intention. 

It is somewhat difficult to select a passage for quotation out of so good 
a book, but the following is a fair example of its lucid and correct language :— 
‘When a genera! gift is made among the members of a class, the following 
rules apply 

‘(1) If it be immediate, no person can be entitled prima facie to partici- 
pate in it who was not a member of the class when the instrument of gift 
came into operation, provided there was any person then in existence 
belonging to the class. 

‘(2) If it be postponed, then any person becoming a member of the class 
after the instrument of gift came into operation, and before the period of 
distribution, may also be entitled to participate in the gift. 
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‘(3) Where, in the latter case, the gift is of the corpus of property, and 
the postponement of the enjoyment is due to the conditions attached to the 
gift, then for the purpose of determining who can participate, the period of 
distribution will be the time when the conditions are so far performed as to 
entitle any member of the class to the enjoyment of his share of the gift.’ 

We may also call to the discussion of the ‘ Estates taken by Trustees’ in 
Chapter V. We venture to predict a rapid sale for this book. We only 
hope that the authors will extend the scope of the next edition and discuss 
some questions which they have not treated of. 





The Insolvency Law of Victoria. By W. H. Lewis. Melbourne : 
Charles F, Maxwell; London: Sweet & Maxwell, Lim. 1899. 
La. 8vo. xliv and 834 pp. (£2 2s.) 


In many of the colonies there obtains an excellent practice of copying 
English Acts of Parliament, adopting them so far as the colonial legislatures 
think convenient, and for the rest adapting and modifying them to meet 
local needs. Thus in the matter of Bankruptcy legislation Victoria has 
generally kept pace with the mother country. Our Act of 1869 was 
followed by their Insolvency Statute, 1871, which also incorporated part of 
the Debtor’s Act, 1869. In 1897 another Insolvency Act was passed which 
is largely based upon our Bankruptcy Acts, 1883 and 1890, and the Deeds 
of Arrangement Act, 1887. The rules also are similar to our own. 

Thus Victorian lawyers get the benefit of many of the decisions of our 
Courts. The decisions of the Court of Appeal in pari materia are generally 
treated as authorities, and no doubt those of the House of Lords are regarded 
with almost if not quite as much reverence as those of the Privy Council. 
We conceive that it is of incalculable benefit to a colony, apart altogether 
from the general advantages arising from uniformity of law, to be able to 
utilize the numerous English cases for interpreting their legislation. 

The author of this work has accordingly made free use of the English 
reports. But in glancing through the notes, we are somewhat surprised to 
find such a large number of Victorian cases. They indicate great activity 
on the part of the Court of Insolvency, greater than we should have 
expected in view of the size and prosperity of the colony. 

Mr. Lewis has diligently collected the statutes, rules, and English and 
Victorian cases and has arranged them methodically. The text, however, 
is written in a somewhat loose and involved style, and the author seems 
scarcely to have considered some of the more difficult problems that may 
arise, such as the effect of the repeal of rule 87 of 1890 (see p. 237) which 
embodied the English law as to the distribution of partnership assets, and 
the question of conflict 6r overlapping of bankruptcy jurisdictions. The 
important Privy Council decision of Callender, Sykes § Co. v. Col. Sec. of 
Lagos [1891] A.C. 460 is not discussed in the body of the work. 


Studies in International Law. By Emre Stocquart, D.C.L., Avocat 
& la Cour d’Appel de Bruxelles. Bruxelles: Veuve Ferdinand 
Lareier. 1900. iv and 70 pp. 

Atoo pretentious title conceals the true character and the real utility of 

Mr. Stocquart’s pamphlet. 

The title ‘Studies in Private International Law’ suggests a false idea of 
the book. A reader supposes that he will find in it either new ideas, such 
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for example as are Mr. Pillet’s speculations, on the principles of private 
international law, or else the elaborate solutidn of some one or two of the 
very difficult problems which present themselves to any man who studies 
the conflict of laws. The reader, misled by an unfortunate title, will be 
disappointed to find that a writer so eminent as Mr. Stocquart supplies him 
with no new thoughts and does not attempt to solve any well-known 
difficulties. 

The book has in reality more to do with comparative legislation than 
with the conflict of laws. It is a short and very clear summary of the 
laws as to marriage and divorce existing in different countries, with special 
reference to the conflict of laws which may arise from different legislation 
on the topics of marriage and divorce. When once the reader sees what the 
book really is he will acknowledge that it has a real though slight 
utility. An ordinary lawyer may well find it difficult to ascertain what is 
the law of France, of Italy, or of Spain respectively as to capacity to con- 
tract marriage. He will acquire information on this topic, though not very 
much, by consulting Mr. Stocquart’s treatise. The information will be good 
as far as it goes, for Mr. Stocquart is a lawyer of large practical experience 
in all questions of private international law, and moreover has the gift of 
expressing himself clearly. The person who wishes to learn from him can 
always understand what Mr. Stocquart means, and may be assured that 
what Mr. Stocquart says is, as far as it goes, a fuir statement of the law 
with which Mr. Stocquart professes to deal; and this is a good deal higher 
praise than can be given to the writers of most legal manuals. 





Where to Find Your Law. By Exnest Antuur Jetyr. Second Edition. 
London: Horace Cox. 1900, xxxvi and 547 pp. (108. 6d.) 


Seipom does an author so accurately take the measure of his own work 
as does Mr. Jelf upon the title-page of his own book, which he there 
describes as ‘a discursive bibliographical essay upon the various divisions 
aud sub-divisions of the law of England and the statutes, reports of cases, 
and text-books containing such law, with appendices for facilitating 
reference to all statute [sie] and reports of cases, and with a full index.’ 
Professing as it does to be discursive, it would be unfair to call attention, 
otherwise than by way of commendation, to the discursiveness of the work. 
We presume that in that characteristic the author includes all defects 
in arrangement, or, at least, unusual schemes of arrangement. It is novel 
and distinctly original to treat of lighthouses, of the Electric Lighting Acts 
and of the Gasworks Clauses Acts under the heading of ‘ the law relating to 
Light and Air.’ Yet who can deny that these subjects are very pertinent 
to light and air, and that it is only a whim of lawyers to use the latter 
phrase exclusively in relation to easements and obstructions of light and air? 

It is perhaps a little hard on the respectable family stockbroker that the 
law of the Stock Exchange should be regarded merely as a sub-division of 
‘the law relating to Speculation, Betting aud Insurance’; and we should 
have expected the law of Markets and Fairs to find a place in ‘the law 
relating to Brute Animals’ as soon as in ‘the law of Contracts.’ 

But all peculiarities in arrangement are amply compensated for by a very 
complete index, whose only weak point is that in several instances the 
subjects indexed are not followed by the enumeration of any pages or 
divisions of the book. This method of indexing leaves a good deal to the 
imagination, and does not facilitate reference. 

The preparation of Mr. Jelf's book must have involved a most industrious 
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search among ancient and modern text-books and statutes, and the result 
appears to have been so far successful that a second edition has been called 
for within three years of the appearance of the first. ‘Where to Find Your 
Law’ combines the functions of a communicative and obliging librarian 
with those of a partial encyclopedia of case and statute-law, and we are 
informed that it is in great repute with students unfamiliar with the 
shelves of a law-library and the use of digests. But let not such students 
forget the author’s warning (at p. 261) that ‘the finding of the law is 
greatly facilitated by a knowledge of the principles upon which the law is 
based.” 


Not the least pleasing parts of the treatise are the essays at the beginning 
of some of the chapters. They are adorned with many appropriate 
quotations from the Bible, Scott, Dickens and other authors, modern and 
classical. In them ‘the law-finder’ in search of light reading may find 
plenty of diversion from the weary pursuit of his calling. We can 
especially commend the author’s reflections on the place of the brute 
animals in society and the discourse on the morality of betting. 





We have also received :— 


A Summary of the Law of Torts. By Arruurn Unperaiy. Seventh 
Edition. By the Author and Husert Stuart Moore. London: Butter- 
worth & Co. 1900. 8vo. xxxvi and 382 pp. (10s. 6d.)—The utility of 
this book to students is well proved. We regret that the learned author 
has not on this or any former revision taken the opportunity to get rid 
of the obsolete and misleading use of the term ‘ implied malice’ in the law 
of defamation, and we still more regret that he has gratuitously employed 
the same combination of words, in a quite different sense, in dealing with 
malicious prosecution. ‘Implied’ (in law) and ‘ inferred’ (in fact) are not 
the same thing, and students should be taught as early as possible that they 
are not. On the other hand the ‘express malice’ required to rebut the defence 
of privilege is much more than Mr. Underhill states it to be, and slander of 
title, notwithstanding its name, is not a species of defamation at all, but 
a cause of action of another kind, analogous to deceit. These and some 
other matters were not generally understood when Mr. Underhill first wrote 
his book, and he has apparently not been able to keep pace with the modern 
development of judicial exposition. The recent case of Lyons v. Wilkins is 
made by a misprint in the defendant’s name to appear in the text and the 
index as two distinct cases. 


The Revised Reports. Edited by Sir F. Potzock, assisted by R. Camp- 
BELL and O. A. Saunpers, Vols. XLII and XLIV. 1835-1838. London: 
Sweet & Maxwell, Lim. Boston, Mass.: Little, Brown & Co. 1900. 
La. 8vo. Vol. XLIII, xvi and 905; Vol. XLIV, xv and go7 pp. (258. 
each vol.)}—Vol. XLIII deals with the first volumes of Moore’s P.C. and 
Mylne & Craig’s Chancery reports. It also includes 4 Adolphus & Ellis 
and 3 Bingham, N.C., with the contemporary volumes ; 6 Nevile & Manning, 
3 Scott and 3 Hodges. Among the important cases in the volume are 
Young v. Bank of Bengal, 1 Moo. P.C. 150; Mayor of Lyons v. East 
India Co., t Moo. P.C. 175; Roux v. Salvador, 3 Bing. N.C. 266; Vaughan 
v. Menlove, 3 Bing. N.C. 468, and Malachy v. Soper, 3 Bing. N.C. 371. 

Vol. XLIV contains 1 & 2 Keen, 5 Adolphus & Ellis, 4 Bingham, N.C., 
and the contemporary volumes; 1 Nevile & Perry and 4 & 5 Soott. 
Wedderburn v. Wedderburn, 2 Keen, 722; 4 My. & Cr. 41; and Thomas v. 
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Dering, 1 Keen, 729 are among the equity cases reprinted, and the long case 
of Miller v. Knox, 4 Bing. N.C. 574 (in the H. L.), and the frequently cited 
decision of Line v. Stephenson, 4 Bing. N. C. 678, will be found among the 
common law cases, In the Preface the Editor calls special attention to 
the fact that the Revised Reports are an edition and not a selection. 


A Practical Guide for Sanitary Inspectors. By F.C. Stockman. With 
an Introduction by Henry Kenwoop, M.B. London: Butterworth & Co, 
1900. 8vo. xv, 252 and 12 pp. (58. net.)—This is not a law book, 
although it deals incidentally with the provisions of the various Acts 
regulating the sale of food, the inspection of factories, workshops and 
common lodging-houses, the testing of drains, the regulation of noxious trades, 
the prevention of infectious diseases, and questions of health and sanitation 
generally. It appears to include every subject likely to be of interest or 
value to the Sanitary Inspector or the Medical Officer of Health. Two 
chapters deal with nuisances under the various Public Health Acts and 
their remedies, one chapter with canal-boats and ships, and another with 
offensive trades. In the list of offensive trades is that of a fellmonger. 
We wonder how many people know what a fellmonger is. 


Kelly's Draftsman: containing a collection of Concise Precedents and 
Forms in Conveyancing. Fourth Edition. By Lzonarp H. West and 
Witxtiam Avstiy. London: Butterworth & Co. 1900. 8vo. xlii, 582 
and 29 pp. (158.)—The attainment of two editions within a few months 
is an unusual distinction for a law book. Probably much of the success of 
‘Kelly's Draftsman’ is due to the fact that so many useful forms are 
crowded into a small space. Under the heading of ‘ Miscellaneous Forms’ 
about 100 pages of all sorts of out of the way precedents are given; and 
solicitors will hardly look in vain for any form of notice of which they may 
be in search among the hundred odd precedents given in the work. This 
edition shows a considerable increase in bulk, mainly due, the editors state, 
to the inclusion of forms under the Land Transfer Act, 1897, and Reles, 
1898. 


Penological and Preventive Principles. By W1i11aM Tai.LAck, Secretary 
to the Howard Association. Second Edition. Londow: Wertheimer, 
Lea & Co. 1896.—This book comes very late to hand. In any cass it 
does not offer much opportunity for notice in a purely legal review. It is 
the work of the secretary of the Howard Association, not that of a lawyer. 
That the law by which prisons, penalties, and punishments in general are 
instituted may be improved, no lawyer will doubt. But since 1896, when 
this second edition of this work was published, many reforms have been 
enacted by the legislature. There are punishments by fines, by imprison- 
ment, and by whipping, constantly, as we write, considered and debated in 
Parliament. There is the classification of prisons and of prisoners, to be 
carried doubtless much farther than it is at present; and great as the 
improvement has been in the nineteenth century, with its convict prisons, 
local jails, reformatories, industrial schools, and truant schools, for both 
sexes, perfection has as yet by no means been reached, either in the law or 
in the administration thereof. The Howard Association has done infinite 
good in the past, but this book wants to be posted up throughout, and it 
would be all the better for the excision of some unbusinerslike ornament. 
A writer who calls Carlyle ‘a hasty and growling cynic’ merely shows his 
incapacity to understand Carlyle, and an absence of that sense of humour 
which, we hope, is sometimes found even in prison reformers. 
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Appeal Cases under the Sale of Food and Drugs Acts, 1875 and 1879, and 
the Margarine Act, 1887. By B.Scorr Erper. London: Butterworth & Co. 
1900. 8vo. xii, 78 and 10 pp. (38. net.)—This little book contains notes 
on some eighty or ninety decisions on the above-named Acts. No comment 
is attempted, the author remarking that ‘it is extremely undesirable, and 
indeed unsafe, to attempt to interpret any of the decisions, or to express 
any opinion thereon, as the decisions themselves are very often, apparently, 
contradictory to one another, and in direct conflict with the ordinary 
reading of the statutes.’ 


The Law relating to Electric Lighting and Energy. Second Edition. 
By Joun Surress Wit1, Q.C. London: Butterworth & Co. 1900. La. 
8vo. lxxxiv, 198 and 44 pp. (178. 6d.)—In this edition the Electric 
Lighting Clauses Act, 1899, the new Board of Trade Rules relating to 
Applications for Provisional Orders, and the Report of Lord Cross’s Com- 
mittee on compulsory acquisition of land for generating stations, &c., have 
been embodied, recent cases noted up, and the work generally brought down 
to date. 


The Transvaal War. A lecture delivered in the University of Cambridge 
on Nov. 9, 1899. By J. Westiaxe, Q.C. London: C. J. Clay & Sons. 
1899. 8vo. 35 pp. (1%.)—By an oversight we have omitted to notice 
this pamphlet in an earlier number, Mr. Westlake deals briefly with the 
early history of the English and Dutch in South Africa and the events 
leading up to the war. 


The Yearly Digest of Reported Cases, 1899. Edited by Epwarp Brat. 
London: Butterworth & Co. 1900, La. 8vo. lx pp. and 402 columns. 
(158.)—This new Yearly Digest bears so much resemblance to Emden’s 
Complete Annual Digest, which has ceased to appear for some years, that 
it might almost be described as a revival of it with improvements. The 
arrangement appears to be good, and a very full list of cases affirmed, 
reversed, overruled, &c., is given. 


Journal of the Society of Comparative Legislation. Edited by Joun 
MacponELL, C.B., and Epwarp Manson. New Series, 1900. No. I. 
London: John Murray. 1900. 8vo. 192 pp.—Among the many excellent 
articles in this number are ‘ The English Law. of Nationality and Naturalisa- 
tion,” by Mr. E. L. de Hart ; ‘ Mahommedan Law in India,’ by Sir Raymond 
West ; ‘ Martial Law in Rebellion,’ by Mr. G. G. Phillimore ; ‘The English 
Statute Book,’ by Sir Courtenay Ilbert; and ‘The Teaching of Law in 
France,’ by Mr. Thomas Barclay. The number also contains a portrait of 
Chief Justice O. W. Holmes. 


English Common Law *n the Early American Colonies (a Thesis submitted 
for the Degree of Doctor of Philosophy, University of Wisconsin, 1898). 
By Pavt Samugt Reinscu. Madison, Wis. 1899. 8vo. 64 pp. (50 ¢.)— 
An interesting thesis, in which the most curious point is the evidence of 
a serious attempt on the part of the Puritan colonists to substitute the 
‘law of God,’ i. e. the Mosaic Law, for the Common Law. 


International Maritime Committee. London Conference, 1899, on the 
Law of Collisions at Sea, ahd Shipowners’ Liability. Part I, Preliminary 
reports of the National Association and Committees. Part IT, Proceedings 
of the Conference. Antwerp: J. E. Buschmann. vii and 208 pp. 
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Judicial Statistics, England and Wales, 1898. Part II, Civil Judicial 
Statistics. Statistics relating to the Judicial Committee of the Privy 
Council, the House of Lords, the Supreme Court of Judicature, County 
Courts and other Civil Courts. Edited by Joun Macpone tn, C.B, 
Master of the Supreme Court. London: printed for Her Majesty's Stationery 
Office, and to be purchased from Eyre & Spottiswoode. 1900, 221 pp, 
(28. 1d.) 

Commentaries on the Procedure of Civil Courts in British India, with 
special reference to the Code of Civil Procedure, being Act XIV. of 1882, 
with all subsequent Amendments. By Huxm Cuanp. Vol. I. Bombay: 
Education Society's Press. 1899. La. 8vo. xiv, about 1,000 pp. (32s.) 


The County Palatine of Durham: A Study in Constitutional History, 
By Gatttarp Tuomas Lapstey. Longmans, Green & Co., New York, 
London, and Bombay. 1900. 8vo. xi and 380 pp. (Vol VIII of 
Harvard Historical Studies).—Review will follow. 


A Guide to Criminal Law, intended for the use of students for the Bar 
Final, and for the Solicitors’ Final Examinations. By Cuaries Tawarres, 
Fifth Edition. London: Geo. Barber. 1900. 8vo. xi and 162 pp. 
(78. 6d.) 


The Law of Animals. By Joun H. Incuam. Philadelphia: T. & J. W. 
Johnson & Co. London: Stevens & Haynes. 1900. La. 8vo. xiii and 
300 pp.— Review will follow. 

A Selection of Leading Cases in the Common Law. With Notes. By 
W. S. Suretey. Sixth Edition by Richarp Watson. London: Stevens 
& Sons, Lim. 1900. 8vo. lix and 658 pp. (16s.) 


Action at Law: being a concise Analysis of the Practice of the Courts. 
By Josern A. Suearwoop. Second Edition. London: Geo. Barber. 
1900. 8vo. xiii and 148 pp. (58.) 

A Treatise on the Law relating to the Carriage of Goods by Sea. By T.G. 
Carver, Q.C. Third Edition. London: Stevens & Sons, Lim. 1900. 
La. 8vo. Ixxi and 923 pp. (36s.) 


A Concise Introduction to Conveyancing. By J. Anprew Srranay. 
With a chapter on Registration of Title, by William Blyth. London: 
Butterworth & Co. rg0o. 8vo. xix, 290 and 16 pp. (10s. 6d.) 


Outlines of Equity. A concise view of the Principles of Modern Equity. 
By Srpwey E. Witi1ams. London: Stevens & Sons, Lim. 1900. 8vo. 
xx and 172 pp. (58.) 

A Study of the Court of Star Chamber. By Cora L. Scorreip. Chicago: 
University Press. 1900. 8vo. xxx and 82 pp. 


The Maritime Code of the German Empire. Translated by W. Arnowp. 
London: Effingham Wilson. 1900. 8vo. vii and 151 pp. (6s. net.) 





The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 








